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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Col umbi a Count y Ci r cui t  Cour t ,  

Al an J.  Whi t e,  Judge.   Reversed and cause remanded for 

proceedings consistent with this opinion.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s appeal  i s  bef or e 

t he cour t  on cer t i f i cat i on by t he cour t  of  appeal s,  pur suant  t o 

Wi s.  St at .  § 809. 61 ( 2009- 10) . 1  Davi d and Mar c i a Rosecky ( t he 

Roseckys)  ent er ed i nt o a Par ent age Agr eement  ( PA or  t he 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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agr eement )  wi t h Moni ca and Cor y Schi ssel  ( t he Schi ssel s)  wher eby 

t he par t i es agr eed t hat  Moni ca Schi ssel  ( Moni ca)  woul d become 

pr egnant  and car r y a chi l d f or  t he Roseckys.   The agr eement  

pr ovi ded t hat  " [ t he Roseckys]  shal l  be t he l egal  par ent s of  

[ t he]  Chi l d, "  t hat  t he " Chi l d' s best  i nt er est s wi l l  be ser ved by 

bei ng i n [ t he Roseckys' ]  l egal  cust ody and physi cal  pl acement , "  

and t hat  " [ t ] he par t i es wi l l  cooper at e f ul l y  i n any par ent age 

pr oceedi ngs t o det er mi ne [ t he Roseckys]  as [ t he]  [ C] hi l d' s l egal  

par ent s,  .  .  .  i ncl udi ng but  not  l i mi t ed t o t er mi nat i on of  

par ent al  r i ght s and adopt i on. "   Moni ca became pr egnant  t hr ough 

ar t i f i c i al  i nsemi nat i on usi ng her  egg and Davi d Rosecky' s 

( Davi d)  sper m.   On Mar ch 19,  2010,  Moni ca gave bi r t h t o F. T. R.   

Shor t l y bef or e F. T. R. ' s bi r t h,  Moni ca i nf or med t he Roseckys she 

no l onger  want ed t o gi ve up her  par ent al  r i ght s.   She f ur t her  

sought  cust ody and pl acement  of  F. T. R.   Davi d r esponded by 

seeki ng enf or cement  of  t he PA.   The Col umbi a Count y Ci r cui t  

Cour t ,  Judge Al an J.  Whi t e,  det er mi ned t hat  t he PA was not  

enf or ceabl e,  and af t er  a t r i al ,  awar ded sol e cust ody of  F. T. R.  

t o Davi d,  pr i mar y pl acement  t o Davi d,  and secondar y pl acement  t o 

Moni ca.   Davi d appeal ed,  seeki ng enf or cement  of  t he PA and sol e 

cust ody and pl acement  of  F. T. R.   The cour t  of  appeal s cer t i f i ed 

t o t hi s cour t  t he quest i on of  " whet her  an agr eement  f or  t he 

t r adi t i onal  sur r ogacy and adopt i on of  a chi l d i s enf or ceabl e. "    

¶2 We gr ant ed t he cour t  of  appeal s '  cer t i f i cat i on and now 

r ever se t he or der  of  t he c i r cui t  cour t .  

¶3 Asi de f r om t he t er mi nat i on of  par ent al  r i ght s 

pr ovi s i ons i n t he PA at  i ssue,  we concl ude a PA i s a val i d,  
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enf or ceabl e cont r act  unl ess enf or cement  i s cont r ar y t o t he best  

i nt er est s of  t he chi l d.   Whi l e t he t r adi t i onal  def enses t o t he 

enf or cement  of  a cont r act  coul d appl y,  none appear  t o r ender  t he 

ent i r e PA i n t hi s case unenf or ceabl e.    

¶4 We al so concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by excl udi ng t he PA and r ender i ng i t s 

cust ody and pl acement  deci s i on wi t hout  consi der at i on of  t he PA.   

We r ever se t he ci r cui t  cour t ' s  det er mi nat i on t hat  t he PA i s 

unenf or ceabl e and r emand f or  a hear i ng on cust ody and pl acement ,  

wher ei n t he t er ms of  t he PA ar e enf or ced unl ess enf or cement  i s 

cont r ar y t o t he best  i nt er est s of  F. T. R.  

I .  FACTUAL BACKGROUND 

¶5 Mar ci a and Moni ca wer e good f r i ends f or  many year s,  

havi ng met  i n gr ade school .   Each par t i c i pat ed i n t he ot her ' s 

weddi ng.   The Roseckys wer e godpar ent s t o t he Schi ssel s '  

youngest  daught er .    

¶6 I n 2004,  and agai n i n 2008,  Mar c i a was di agnosed wi t h 

l eukemi a.   Af t er  r ecei v i ng t r eat ment s,  she i s cur r ent l y i n good 

heal t h and t he doct or s consi der  t he l eukemi a " a noni ssue. "   

However ,  her  eggs ar e no l onger  v i abl e and she i s unabl e t o have 

bi ol ogi cal  chi l dr en.    

¶7 I n 2004,  and agai n i n 2008,  Moni ca of f er ed t o act  as a 

sur r ogat e f or  t he Roseckys.   Moni ca t est i f i ed t hat  she want ed t o 

hel p t he Roseckys:  " I  was [ Mar ci a' s]  f r i end.   I  of f er ed t o do 

t hi s.  .  .  .   I  or chest r at ed t hi s whol e t hi ng.   Thi s whol e t hi ng 

was my doi ng.   I  of f er ed.   I  car r i ed.   I  sai d I  woul d do i t . "   

I n 2008,  t he Roseckys accept ed Moni ca' s of f er .   The par t i es 
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di scussed usi ng a donor  egg,  but  deci ded t o use Moni ca' s egg 

because t hey coul d be sur e of  Moni ca' s f ami l y hi st or y,  t her e was 

a hi gher  chance of  havi ng mul t i pl es usi ng a donor  egg,  and 

Moni ca pr ef er r ed t o use her  own egg.   Mar ci a expr essed concer n 

t hat  Moni ca woul d have t r oubl e gi v i ng up her  bi ol ogi cal  chi l d,  

but  Moni ca r eassur ed Mar ci a t hat  she woul d al l ow t he Roseckys t o 

r ai se t he chi l d.    

¶8 The par t i es had ext ensi ve conver sat i ons about  t he 

l egal  r ami f i cat i ons of  t he sur r ogacy bef or e Moni ca became 

pr egnant .   The par t i es di scussed and agr eed t hat  Moni ca and t he 

chi l d woul d have no l egal  r el at i onshi p,  Moni ca woul d not  have 

f or mal  cust ody and pl acement  of  t he chi l d,  Moni ca woul d see t he 

chi l d t hr ough i nf or mal  soci al  v i s i t s,  and t he Roseckys woul d 

r ai se t he chi l d.   Bot h par t i es r et ai ned counsel ,  and t he 

at t or neys r educed t he agr eement  t o wr i t i ng.   The par t i es 

negot i at ed t er ms i n t he agr eement ,  and sent  r evi sed dr af t s back 

and f or t h.   The par t i es acknowl edge t hat  t he wr i t t en agr eement  

i s an accur at e r ef l ect i on of  t he di scussi ons t hey had bef or e 

Moni ca became pr egnant .   Moni ca became pr egnant  i n June 2009 

t hr ough ar t i f i c i al  i nsemi nat i on usi ng her  egg and Davi d' s sper m.    

¶9 On November  7,  2009,  t he agr eement  was si gned by Davi d 

as t he " f at her , "  and Mar ci a as t he " mot her . "   On November  17,  

2009,  t he agr eement  was al so s i gned by Moni ca as t he " car r i er , "  

and Cor y Schi ssel  ( Cor y)  as t he " husband. "   The at t or neys f or  

bot h par t i es al so s i gned t he agr eement .    
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¶10 Most  i mpor t ant l y  f or  t hi s opi ni on,  t he PA cont ai ns t he 

par t i es '  agr eement  as t o par ent age,  l egal  cust ody,  and physi cal  

pl acement . 2   

¶11 Cor y and Moni ca have f i ve chi l dr en t oget her .   Bef or e 

Moni ca became pr egnant  wi t h F. T. R. ,  t he Schi ssel s di d not  i nt end 

t o have any mor e chi l dr en;  t o t hat  end,  Cor y had a vasect omy.    

¶12 Towar d t he end of  t he pr egnancy,  t he par t i es had a 

f al l i ng out .   I t  suf f i ces t o say t hat  t her e wer e sever al  event s 

r esul t i ng i n hur t  f eel i ngs and l ack of  t r ust  among t he par t i es.   

I n any event ,  shor t l y bef or e F. T. R.  was bor n,  Moni ca r eneged on 

t he PA and r ef used t o t er mi nat e her  par ent al  r i ght s.   On Mar ch 

19,  2010,  Moni ca gave bi r t h t o F. T. R.  and al l owed F. T. R.  t o go 

home wi t h t he Roseckys f r om t he hospi t al .    

I I .  PROCEDURAL POSTURE 

¶13 Shor t l y af t er  F. T. R.  was bor n,  t he Col umbi a Count y 

Ci r cui t  Cour t  appoi nt ed t he Roseckys as t he t empor ar y guar di ans 

                                                 
2 The agr eement  cont ai ns ot her  pr ovi s i ons,  i ncl udi ng:  

Moni ca' s consent  t o ser ve as a t r adi t i onal  sur r ogat e;  t he 
pr ocedur e by whi ch Moni ca woul d be i nsemi nat ed;  t he Schi ssel s '  
acknowl edgement  and assumpt i on of  r i sk;  t he Roseckys'  
acknowl edgement  and assumpt i on of  par ent al  r esponsi bi l i t y ;  
medi cal  super vi s i on,  counsel i ng,  and car r i er  conduct  r el at i ng t o 
t he pr egnancy;  pr ovi s i ons f or  a medi cal l y- necessar y abor t i on;  
Cor y ' s wai ver  of  r i ght s and r esponsi bi l i t i es;  t he Roseckys'  
agr eement  t o pay enumer at ed expenses as a r esul t  of  t he 
pr egnancy;  t he par t i es '  agr eement  i f  t he pr egnancy wer e t o 
r esul t  i n a st i l l bi r t h or  a mi scar r i age;  t he Schi ssel s '  
agr eement  t o mai nt ai n heal t h i nsur ance;  cont i ngenci es i f  one or  
bot h of  t he Roseckys wer e t o di e;  consequences of  br each and 
pr ocedur es f or  not i ce;  concl usi ve pr esumpt i ons;  acknowl edgement  
of  advi ce of  counsel ;  sever abi l i t y ;  di sput e r esol ut i on;  and 
j ur i sdi ct i on,  venue,  and cont r ol l i ng l aw.  
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of  F. T. R. 3  On May 13,  2010,  Davi d f i l ed a separ at e pat er ni t y 

act i on i n t he Waukesha Count y Ci r cui t  Cour t .   On August  2,  2010,  

Judge Lee S.  Dr eyf us Jr .  adj udi cat ed Davi d t o be t he f at her  of  

F. T. R.  and t r ansf er r ed t he r emai ni ng i ssues t o Col umbi a Count y 

t o be j oi ned wi t h t he exi st i ng guar di anshi p case.   On Sept ember  

30,  2010,  Moni ca moved t he ci r cui t  cour t  f or  i ncr eased cust ody 

and pl acement  of  F. T. R.   Davi d moved f or  speci f i c  per f or mance of  

t he PA,  poi nt i ng t o l anguage i n t he PA t hat  Moni ca had wai ved 

her  r i ght  t o cust ody and pl acement  of  F. T. R.    

¶14 The ci r cui t  cour t  schedul ed t wo hear i ngs:  one t o 

det er mi ne i nt er i m cust ody and pl acement  and one t o det er mi ne t he 

enf or ceabi l i t y  of  t he PA.   On November  18,  2010,  t he cour t  hel d 

a hear i ng t o det er mi ne cust ody and pl acement .   Af t er  hear i ng 

t est i mony f r om Moni ca,  Davi d,  and Mar ci a,  t he cour t  det er mi ned 

t hat  i t  was i n F. T. R. ' s best  i nt er est s t o mai nt ai n t he st at us 

quo:  pr i mar y cust ody and pl acement  wi t h Davi d and t wo hour s of  

pl acement  per  mont h wi t h Moni ca.   

¶15 The par t i es t hen br i ef ed t he enf or ceabi l i t y  of  t he PA.   

On Febr uar y 8,  2011,  t he cour t  hel d a hear i ng and det er mi ned 

t hat  t he PA was not  enf or ceabl e.   I t  ent er ed an or der  t o t hat  

ef f ect  on t he same dat e.   The cour t  made sever al  f i ndi ngs 

r egar di ng t he PA.   Fi r st ,  i t  f ound t hat  " [ t ] he cont r act ,  on i t s 

f ace i s c l ear  and unambi guous. "   Second,  t he cour t  r ej ect ed 

                                                 
3 The appel l at e r ecor d does not  cont ai n or i gi nal  document s 

r el at i ng t o t he guar di anshi p act i on i n Col umbi a Count y.   
Document s i n t hi s r ecor d i ndi cat e t hat  an or der  dat ed May 28,  
2010,  gr ant ed Moni ca t wo hour s of  pl acement  wi t h F. T. R.  per  
mont h.    
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Moni ca' s ar gument  t hat  t he PA l acked consi der at i on because she 

was al r eady pr egnant  at  t he t i me t he agr eement  was si gned.   

Thi r d,  t he cour t  made addi t i onal  f i ndi ngs about  t he PA:  

The par t i es ar e each r epr esent ed by counsel ,  and 
wer e at  t he t i me t he agr eement  was dr awn.   The 
agr eement  i t sel f  cover s v i r t ual l y ever y event ual i t y 
whi ch coul d possi bl y occur  dur i ng t he pr egnancy.  

Ther e i s no cl ai m her e by [ Moni ca]  t hat  she di d 
not  under st and t he cont r act  when she si gned i t .   
I ndeed,  t o a gr eat  ext ent ,  i t  appear s i t  was her  i dea 
t o act  as a sur r ogat e i n t he f i r st  i nst ance.  

Had [ Moni ca]  gone t hr ough wi t h t he t er mi nat i on of  
her  par ent al  r i ght s,  t hi s Cour t  woul d have no pr obl em 
uphol di ng t he agr eement  .  .  .  .   

However ,  t he cour t  ar t i cul at ed t he mai n i ssue as " whet her  t he 

Cour t  can,  under  t hese ci r cumst ances,  f or ce or  r equi r e t he 

mot her  t o t er mi nat e her  par ent al  r i ght s. "   The cour t  det er mi ned 

t hat  i t  coul d not  f or ce or  r equi r e Moni ca t o t er mi nat e her  

par ent al  r i ght s because t he r equi r ement s of  Wi s.  St at .  § 48. 41,  

gover ni ng vol unt ar y consent  t o a t er mi nat i on of  par ent al  r i ght s 

( TPR) ,  wer e not  met .   I n t he same vei n,  t he cour t  al so r ef used 

t o enf or ce t he cust ody and pl acement  pr ovi s i ons of  t he PA.   The 

cour t  di d not  consi der  t he sever abi l i t y  c l ause of  t he PA.    

¶16 On Febr uar y 16,  2011,  i n ant i c i pat i on of  t he cust ody 

and pl acement  t r i al ,  t he cour t  or der ed Dr .  Bet h B.  Huebner  t o 

compl et e a cust ody st udy t o eval uat e F. T. R. ' s best  i nt er est s.   

See Wi s.  St at .  § 767. 405( 14) .   On Febr uar y 18,  2011,  t he cour t  

ent er ed an i nt er i m pl acement  or der  gi v i ng Davi d pr i mar y 

pl acement  and Moni ca pl acement  of  F. T. R.  f or  t hr ee hour s ever y 

ot her  Sat ur day.    
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¶17 On Apr i l  6,  2011,  Dr .  Huebner  f i l ed her  r epor t .   Her  

ul t i mat e r ecommendat i on was t hat  Davi d shoul d have f ul l  cust ody 

and pl acement  of  F. T. R. ,  and Moni ca shoul d not  have any 

pl acement .   On Apr i l  25,  2011,  F. T. R. ' s guar di an ad l i t em,  

Kr i st a E.  Mi l l er ,  f i l ed her  r epor t ,  s i mi l ar l y concl udi ng t hat  

Davi d shoul d have f ul l  cust ody and pl acement ,  and Moni ca shoul d 

not  have any pl acement .    

¶18 On Jul y 5 and 6,  2011,  t he cour t  hel d a t r i al  t o 

det er mi ne F. T. R. ' s best  i nt er est s wi t h r egar d t o cust ody and 

pl acement  under  Wi s.  St at .  § 767. 41.   The cour t  hear d t est i mony 

f r om Davi d,  Mar ci a,  Moni ca,  Cor y,  Dr .  Huebner ,  Dr .  Kennet h H.  

Wal dr on ( hi r ed by t he Roseckys t o r evi ew Dr .  Huebner ' s r epor t ) ,  

and Dr .  Pat r i ck T.  Kane ( hi r ed by t he Schi ssel s t o r ecommend 

possi bl e st eps t o devel op a heal t hy at t achment  bet ween a par ent  

and a chi l d) .    

¶19 Dr .  Huebner  t est i f i ed t hat  i t  was i n F. T. R. ' s  best  

i nt er est s t o have f ul l  cust ody and pl acement  wi t h t he Roseckys.   

She t est i f i ed t hat  F. T. R.  was at t ached t o Mar ci a,  and t o 

di spl ace t hat  at t achment  coul d have di sast r ous consequences.   

She t est i f i ed t hat  pl acement  wi t h Moni ca woul d be har mf ul  t o 

F. T. R.  because of  Moni ca' s desi r e t o be hi s mot her  and t o 

r epl ace Mar ci a,  whi ch woul d be conf usi ng f or  F. T. R.   Moni ca 

admi t t ed t hat  she r ef er r ed t o her sel f  as " Mom"  i n i nt er act i ons 

wi t h F. T. R.  and t hat  she was " seeki ng t o have pl acement  t hat  

woul d al l ow me t o act  as hi s mot her . "   Dr .  Huebner  t est i f i ed 

t hat  t he r el at i onshi p bet ween t he Roseckys and t he Schi ssel s was 

essent i al l y  dead;  a f act  t o whi ch al l  of  t he par t i es agr eed.   
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She t est i f i ed t hat  al l owi ng Moni ca t o have pl acement  i n t he 

cur r ent  s i t uat i on——whi ch Dr .  Huebner  char act er i zed as " beyond 

hi gh conf l i c t "  even t hough t he par t i es di d not  swear  or  yel l  at  

each ot her ——woul d have a negat i ve ef f ect  on F. T. R.    

¶20 Dr .  Wal dr on t est i f i ed t hat  Dr .  Huebner  di d use t he 

appr opr i at e met hodol ogy i n gat her i ng dat a,  maki ng f i ndi ngs,  and 

i ncor por at i ng soci al  sci ence r esear ch i n her  r epor t .   Fur t her ,  

Dr .  Wal dr on t est i f i ed about  di sr upt ed secur e det achment ——wher e a 

young chi l d i s separ at ed f r om a car egi ver  t o whom he or  she has 

f or med an at t achment ——and t he consequences t her eof ,  i ncl udi ng 

depr essi on,  anxi et y,  ment al  heal t h pr obl ems,  behavi or al  

pr obl ems,  del i nquency,  t r oubl e mai nt ai ni ng l ong- t er m f r i endshi ps 

and r el at i onshi ps,  and i ncr eased t hought s of  sui c i de.    

¶21 Dr .  Kane t est i f i ed t hat  a chi l d can f or m mor e t han one 

at t achment ,  t hat  a new at t achment  can be f or med t hr ough a ser i es 

of  i ncr eased cont act s,  but  t hat  he di d not  i nt er vi ew t he par t i es 

and di d not  have r ecommendat i ons speci f i c  t o t hi s case.   Dr .  

Kane' s di scussi on assumed t hat  t he cont act  was i n t he best  

i nt er est s of  t he chi l d.   Dr .  Kane al so di scussed t hat  a host i l e 

r el at i onshi p bet ween par ent s has negat i ve ef f ect s on chi l dr en,  

and t hat  Moni ca' s desi r e t o be F. T. R. ' s mot her  coul d r esul t  i n 

anxi et y and conf usi on f or  F. T. R.    

¶22 Mar ci a,  Davi d,  Moni ca,  and Cor y al l  t est i f i ed about  

t he t ense r el at i onshi p bet ween t he f ami l i es.   Fr om t he Roseckys'  

per spect i ve,  Moni ca of f er ed t o be a sur r ogat e so t he Roseckys 

coul d st ar t  a f ami l y,  Moni ca was not  abi di ng by t he t er ms of  t he 

agr eement ,  and t he Roseckys agr eed t o use Moni ca' s egg onl y 



No.  2011AP2166   

 

10 
 

af t er  she r eassur ed t he Roseckys she coul d al l ow t hem t o r ai se 

t he chi l d.   Fr om t he Schi ssel s '  per spect i ve,  Moni ca was bei ng 

shut  out  and was not  abl e t o v i s i t  F. T. R.  t hr ough soci al  

i nt er act i ons as she had i magi ned.   A pr eci se r et el l i ng of  t he 

t est i mony at  t r i al  i s  not  necessar y f or  t he l egal  anal ysi s,  but  

i t  suf f i ces t o say t hat  t he par t i es t est i f i ed about  many 

i nst ances of  f ai l ed communi cat i on,  hur t  f eel i ngs,  and t ense 

i nt er act i ons.    

¶23 Dur i ng Davi d' s t est i mony,  t he cour t  r ef used t o admi t  

t he PA as an exhi bi t  and st at ed t hat  " i t ' s  not  goi ng t o consi der  

i t . "   Davi d' s at t or ney,  St even W.  Hayes,  ar gued t hat  t he PA 

cont ai ned a sever abi l i t y  c l ause,  t hat  t he cour t  coul d sever  any 

pr ovi s i ons t hat  i t  f ound of f ensi ve,  and t hat  t he PA was r el evant  

t o sever al  f act or s i n cust ody and pl acement  under  Wi s.  St at .  

§ 767. 41( 5) .    

¶24 On August  25,  2011,  t he c i r cui t  cour t  awar ded sol e 

cust ody and pr i mar y pl acement  of  F. T. R.  t o Davi d and secondar y 

pl acement  t o Moni ca.   The cour t  awar ded Moni ca si x hour s of  

pl acement  ever y ot her  weekend unt i l  F. T. R.  t ur ned t wo ( Mar ch 

2012) ,  and at  t hat  t i me,  Moni ca was awar ded an over ni ght  st ay 

f r om Fr i day eveni ng unt i l  Sat ur day eveni ng ever y ot her  weekend.   

The cour t  di d not  consi der  t he PA i n any way,  but  i nst ead r el i ed 

sol el y on Wi s.  St at .  § 767. 41 t o det er mi ne cust ody and 

pl acement .   The cour t  r easoned t hat  under  Wi s.  St at .  

§ 767. 41( 4) ( b) ,  bot h f ami l i es wer e ent i t l ed t o pl acement  unl ess 

" t he cour t  f i nds t hat  physi cal  pl acement  wi t h a par ent  woul d 

endanger  t he chi l d' s physi cal ,  ment al  or  emot i onal  heal t h. "   By 
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gr ant i ng pl acement  wi t h Moni ca,  t he cour t  r ej ect ed t he exper t  

t est i mony and t he guar di an ad l i t em' s opi ni on t hat  t he t ensi on 

bet ween t he par t i es and t he separ at i on f r om at t achment  f i gur es 

coul d endanger  F. T. R. ' s ment al  or  emot i onal  heal t h:  " The 

possi bi l i t y  t hat  di f f i cul t i es may occur  and t hat  al l owi ng t he 

Schi ssel s t o pl ay a r ol e i n t he chi l d' s l i f e i s a r i sk.   But  

r i sks ar e a par t  of  l i f e. "   The cour t  r ej ect ed Dr .  Huebner ' s 

opi ni on t hat  t hi s case was " beyond hi gh conf l i c t , "  because hi gh 

conf l i c t  cases ar e t hose i n whi ch " t he par t i es s i mpl y can' t  

r esi st  t he t empt at i on t o do anyt hi ng and ever yt hi ng t o subver t ,  

at t ack,  demean and l i t er al l y t r y t o dest r oy t he chi l d' s 

r el at i onshi p wi t h t he ot her  par ent . "   The cour t  not ed t hat  t he 

cont act  bet ween t he f ami l i es was gener al l y c i v i l ,  t hat  i t  hoped 

" cor di al  t r ansi t i ons can be accompl i shed and t hat  cor di al i t y may 

devel op i nt o f r i endl y t r ansi t i ons, "  and t hat  F. T. R.  woul d have 

t he benef i t  of  f i ve hal f  s i bl i ngs i f  Moni ca r ecei ved pl acement .    

¶25 On Sept ember  13,  2011,  Davi d f i l ed a not i ce of  appeal  

of  ( 1)  t he c i r cui t  cour t ' s  Febr uar y 8,  2011,  r ul i ng t hat  t he PA 

was unenf or ceabl e,  and ( 2)  t he c i r cui t  cour t ' s  August  25,  2011,  

or der  gr ant i ng Moni ca per i ods of  physi cal  pl acement .   

Addi t i onal l y,  on Sept ember  13,  2011,  Davi d f i l ed a mot i on t o 

st ay t he c i r cui t  cour t ' s  August  25,  2011,  r ul i ng on pl acement  

pendi ng appeal .   On Oct ober  6,  2011,  t he cour t  of  appeal s deni ed 

Davi d' s mot i on t o st ay pendi ng appeal .    

¶26 The par t i es and t he guar di an ad l i t em f i l ed br i ef s i n 

t he cour t  of  appeal s.   On August  9,  2012,  t he cour t  of  appeal s 

cer t i f i ed t o t hi s cour t  t he quest i on of  " whet her  an agr eement  
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f or  t he t r adi t i onal  sur r ogacy and adopt i on of  a chi l d i s 

enf or ceabl e. "   The cour t  not ed t hat  " Wi sconsi n cur r ent l y does 

not  have l egi s l at i ve or  common l aw t hat  addr esses t he 

enf or ceabi l i t y  of  a sur r ogacy agr eement . "    

¶27 On Sept ember  27,  2012,  we accept ed t he cour t  of  

appeal s '  cer t i f i cat i on.    

I I I .  STANDARD OF REVI EW 

¶28 The PA at  i ssue i s anal yzed i n t er ms of  whet her  i t  i s 

a val i d,  enf or ceabl e cont r act .   Wher e t he mat er i al  f act s ar e 

undi sput ed,  t he exi st ence of  a val i d,  enf or ceabl e cont r act  i s  a 

quest i on of  l aw,  whi ch we r evi ew de novo.   See Schl osser  v.  

Al l i s- Chal mer s Cor p. ,  86 Wi s.  2d 226,  244,  271 N. W. 2d 879 

( 1978) ;  VanHi er den v.  Swel st ad,  2010 WI  App 16,  ¶11,  323 

Wi s.  2d 267,  779 N. W. 2d 441.      

¶29 As f or  t he cust ody and pl acement  i ssue,  t he c i r cui t  

cour t  t ypi cal l y has di scr et i on t o make a det er mi nat i on of  what  

i s i n a chi l d' s best  i nt er est s.   See Wi s.  St at .  § 767. 41( 5) ;  

Joci us v.  Joci us,  218 Wi s.  2d 103,  110- 11,  580 N. W. 2d 708 ( Ct .  

App.  1998)  ( quot i ng Koel l er  v.  Koel l er ,  195 Wi s.  2d 660,  663- 64,  

536 N. W. 2d 216 ( Ct .  App.  1995) ;  Hol l i s t er  v.  Hol l i s t er ,  173 

Wi s.  2d 413,  416,  496 N. W. 2d 642 ( Ct .  App.  1992) .   We wi l l  

sust ai n t he c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on unl ess 

i t  const i t ut es an er r oneous exer ci se of  di scr et i on.   Lubi nski  v.  

Lubi nski ,  2008 WI  App 151,  ¶5,  314 Wi s.  2d 395,  761 N. W. 2d 676;  

Bohms v.  Bohms,  144 Wi s.  2d 490,  496,  424 N. W. 2d 408 ( 1988) ;  

Bar st ad v.  Fr azi er ,  118 Wi s.  2d 549,  554,  348 N. W. 2d 479 ( 1984) .   

A r evi ewi ng cour t  wi l l  sust ai n t he c i r cui t  cour t ' s  exer ci se of  
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di scr et i on i f  i t  exami ned t he r el evant  f act s,  appl i ed a pr oper  

st andar d of  l aw,  and came t o a r easonabl e concl usi on usi ng a 

demonst r at ed and r at i onal  pr ocess.   See Loy v.  Bunder son,  107 

Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) ;  Bohms,  144 

Wi s.  2d at  496.    

I V.  ANALYSI S 

¶30 Asi de f r om t he t er mi nat i on of  par ent al  r i ght s 

pr ovi s i ons i n t he PA at  i ssue,  we concl ude a PA i s a val i d,  

enf or ceabl e cont r act  unl ess enf or cement  i s cont r ar y t o t he best  

i nt er est s of  t he chi l d.   Whi l e t he t r adi t i onal  def enses t o t he 

enf or cement  of  a cont r act  coul d appl y,  none appear  t o r ender  t he 

ent i r e PA i n t hi s case unenf or ceabl e. 4   

¶31 We al so concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by excl udi ng t he PA and r ender i ng i t s 

cust ody and pl acement  deci s i on wi t hout  consi der at i on of  t he PA.   

We r ever se t he ci r cui t  cour t ' s  det er mi nat i on t hat  t he PA i s 

unenf or ceabl e and r emand f or  a hear i ng on cust ody and pl acement ,  

wher ei n t he t er ms of  t he PA ar e enf or ced unl ess enf or cement  i s 

cont r ar y t o t he best  i nt er est s of  F. T. R.  

¶32 Sect i on I V.  A.  of  t hi s opi ni on di scusses t he 

backgr ound of  sur r ogacy,  Sect i on I V.  B.  di scusses whet her  t he 

Wi sconsi n St at ut es pr ovi de gui dance t o our  anal ysi s,  Sect i on 

                                                 
4 Even t hough t he TPR pr ovi s i ons i n t he PA ar e not  

enf or ceabl e,  t he r emai ni ng por t i ons of  t he PA can be enf or ced i f  
sever i ng t he unenf or ceabl e por t i on does not  def eat  t he pr i mar y 
pur pose of  t he bar gai n.   See Si menst ad v.  Hagen,  22 Wi s.  2d 653,  
662,  126 N. W. 2d 529 ( 1964) .  
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I V.  C.  di scusses t he enf or ceabi l i t y  of  t he PA,  and Sect i on V.  

di scusses t he need f or  l egi s l at i ve act i on i n t hi s ar ea.    

A.  Backgr ound on Sur r ogacy 

¶33 Assi st ed r epr oduct i ve t echnol ogy ( ART)  has cr eat ed 

ways f or  peopl e t o have chi l dr en r egar dl ess of  t hei r  

r epr oduct i ve capaci t y:  " ART,  i n par t i cul ar  sur r ogacy 

ar r angement s,  f or ces us t o conf r ont  deepl y hel d bel i ef s about  

what  makes a ' mot her '  or  a ' f at her , '  .  .  .  and per haps most  

f undament al l y,  what  makes a ' f ami l y. ' "   Dar r a L.  Hof man,  " Mama' s 

Baby,  Daddy' s Maybe: "  A St at e- By- St at e Sur vey of  Sur r ogacy Laws 

and Thei r  Di spar at e Gender  I mpact ,  35 Wm.  Mi t chel l  L.  Rev.  449,  

450 ( 2009) .    

¶34 I n gener al  t er ms,  sur r ogacy " i s t he pr ocess by whi ch a 

woman makes a choi ce t o become pr egnant  and t hen car r y t o f ul l  

t er m and del i ver  a baby who,  she i nt ends,  wi l l  be r ai sed by 

someone el se. "   Thomas J.  Wal sh,  Wi sconsi n' s Undevel oped 

Sur r ogacy Law,  Wi sconsi n Lawyer ,  Mar .  2012,  at  16.   See al so 

Bl ack' s Law Di ct i onar y 1458 ( 7t h ed.  1999)  ( def i ni ng " sur r ogat e 

mot her "  as " [ a]  woman who car r i es a chi l d t o t er m on behal f  of  

anot her  woman and t hen assi gns her  par ent al  r i ght s t o t hat  woman 

and t he f at her " ) .   Thi s opi ni on wi l l  r ef er  t o t he woman who 
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car r i es t he baby as t he " sur r ogat e. " 5  An " i nt ended par ent "  i s  

" an i ndi v i dual ,  mar r i ed or  unmar r i ed,  who mani f est s t he 

i nt ent  .  .  .  t o be l egal l y bound as t he par ent  of  a chi l d 

r esul t i ng f r om assi st ed or  col l abor at i ve r epr oduct i on. "   

Amer i can Bar  Associ at i on Model  Act  Gover ni ng Assi st ed 

Repr oduct i ve Technol ogy ( ABA Model  Act )  § 102( 19)  ( Feb.  2008) .   

The Roseckys ar e t he i nt ended par ent s of  F. T. R.    

¶35 Ther e ar e t wo br oad cat egor i es of  sur r ogaci es,  

t r adi t i onal  and gest at i onal ,  but  t her e ar e many per mut at i ons 

wi t hi n t hose cat egor i es.   I n a t r adi t i onal  sur r ogacy,  t he 

sur r ogat e i s t he genet i c mot her  of  t he chi l d and i s ar t i f i c i al l y  

i nsemi nat ed wi t h t he sper m of  t he i nt ended f at her  or  a sper m 

donor .   See Wal sh,  supr a,  at  16.   I n a gest at i onal  sur r ogacy,  

t he sur r ogat e i s  not  genet i cal l y  r el at ed t o t he chi l d;  i nst ead,  

" sper m i s t aken f r om t he f at her  ( or  f r om a donor )  and an egg i s 

t aken f r om t he mot her  ( or  f r om a donor ) ,  f er t i l i zat i on happens 

out si de t he womb ( cal l ed i n v i t r o f er t i l i zat i on) ,  and t he 

f er t i l i zed embr yos ar e t hen i mpl ant ed i nt o t he sur r ogat e 

mot her ' s ut er us. "   I d.   The case bef or e t he cour t  i nvol ves a 

t r adi t i onal  sur r ogacy,  as Moni ca was ar t i f i c i al l y  i nsemi nat ed 

wi t h Davi d' s sper m.       

                                                 
5 Ther e ar e sever al  t er ms f or  t he woman who car r i es t he 

baby,  i ncl udi ng " sur r ogat e, "  " gest at i onal  mot her , "  or  
" gest at i onal  car r i er . "   See Amer i can Bar  Associ at i on Model  Act  
Gover ni ng Assi st ed Repr oduct i ve Technol ogy ( ABA Model  Act )  
§ 102( 16)  ( Feb.  2008)  ( def i ni ng " gest at i onal  car r i er "  as " an 
adul t  woman,  not  an i nt ended par ent ,  who ent er s i nt o a 
gest at i onal  agr eement  t o bear  a chi l d,  whet her  or  not  she has 
any genet i c r el at i onshi p t o t he r esul t i ng chi l d" ) .    
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¶36 Par t i es cont empl at i ng a sur r ogacy wi l l  of t en ent er  

i nt o a sur r ogacy agr eement .   I d.  at  18.   Thi s agr eement  

t ypi cal l y out l i nes t he par t i es '  r i ght s and r esponsi bi l i t i es 

t hr oughout  t he sur r ogacy pr ocess.   Common pr ovi s i ons i ncl ude 

cont empl at ed medi cal  pr ocedur es,  cont i ngenci es i n case of  

medi cal  compl i cat i ons,  compensat i on,  par ent al  r i ght s and 

r esponsi bi l i t i es,  choi ce of  l aw,  and t he par t i es '  i nt ent .     

¶37 The abi l i t y  t o cr eat e a f ami l y usi ng ART has seemi ngl y 

out paced l egi s l at i ve r esponses t o t he l egal  quest i ons i t  

pr esent s,  especi al l y t he det er mi nat i on of  par ent age.   See Mar k 

Hansen,  As Sur r ogacy Becomes Mor e Popul ar ,  Legal  Pr obl ems 

Pr ol i f er at e,  ABA Jour nal ,  Mar .  2011,  at  54.   Hi st or i cal l y,  t her e 

have been no si gni f i cant  quest i ons of  mat er ni t y:  t he woman who 

gave bi r t h t o a chi l d was t he chi l d' s mot her .   See Char l es P.  

Ki ndr egan,  Jr . ,  Consi der i ng Mom:  Mat er ni t y and t he Model  Act  

Gover ni ng Assi st ed Repr oduct i ve Technol ogy,  17 Am.  U.  J.  Gender  

Soc.  Pol ' y & L.  601,  605 ( 2009) .   I ndeed,  Moni ca i s t he mot her  

of  F. T. R.  and has t he commensur at e par ent al  r i ght s.   See Wi s.  

St at .  § 48. 02( 13)  ( def i ni ng " par ent "  as " a bi ol ogi cal  par ent ,  a 

husband who has consent ed t o t he ar t i f i c i al  i nsemi nat i on of  hi s 

wi f e [ ] ,  or  a par ent  by adopt i on" ) .   Conver sel y,  pat er ni t y coul d 

be est abl i shed i n mul t i pl e ways.   See,  e. g. ,  Wi s.  St at .  § 767. 89 

( pat er ni t y j udgment ) ;  § 767. 84( 1m)  ( r ebut t abl e pr esumpt i on when 

genet i c t est i ng shows pr obabi l i t y  of  pat er ni t y of  99 per cent  or  

gr eat er ) ;  § 767. 805 ( vol unt ar y acknowl edgment  of  pat er ni t y) ;  

§ 891. 41 ( pr esumpt i on of  pat er ni t y based on mar r i age of  t he 

par t i es) .   Wi t h sur r ogacy,  r el evant  par t i es coul d i ncl ude t he 
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genet i c mot her ,  genet i c f at her ,  i nt ended par ent s ,  t he sur r ogat e,  

and t he sur r ogat e' s husband.    

¶38 The vast  maj or i t y of  st at es do not  have st at ut or y 

pr ovi s i ons addr essi ng sur r ogacy. 6  Many cour t s have encount er ed 

i ssues sur r oundi ng sur r ogacy,  and t he cases of t en i nvol ve ad hoc 

pr ocedur es at t empt i ng t o ef f ect uat e t he par t i es '  i nt ent  by 

anal yzi ng sur r ogacy i ssues under  t he st at e' s st at ut es f or  TPR,  

adopt i on,  cust ody and pl acement ,  and t he l i ke.   See gener al l y 

Rachel  M.  Kane,  Cause of  Act i on f or  Det er mi nat i on of  St at us as 

Legal  or  Nat ur al  Par ent s of  Chi l dr en Bor ne by Sur r ogat e or  

Gest at i onal  Car r i er ,  48 COA 2d 687 ( Jun.  2011) .   At  or al  

ar gument ,  counsel  f or  t he Roseckys expl ai ned t hat  sur r ogacy i s a 

r eal i t y i n Wi sconsi n and t hat  Wi sconsi n at t or neys at t empt  t o 

ef f ect uat e t he par t i es '  i nt ent  i n a sur r ogacy.   Cl ear l y,  when 

t he par t i es f ol l ow t he agr eement  and ever yt hi ng goes as pl anned,  

t he cour t ' s  i nvol vement  i s qui t e l i mi t ed.   For  exampl e,  i f  t he 

sur r ogat e agr ees t o t er mi nat e her  par ent al  r i ght s,  t he i nt ended 

par ent s can adopt  t he chi l d.   See Wi s.  St at .  § 48. 41 ( vol unt ar y 

consent  t o TPR) ;  Wi s.  St at .  § 48. 82 ( per sons el i gi bl e t o adopt  a 

mi nor  chi l d) ;  Wi s.  St at .  § 48. 91 ( i f  pr er equi s i t es ar e met ,  

cour t  shal l  gr ant  adopt i on i f  i t  i s  i n t he best  i nt er est s of  t he 

chi l d) .   A cour t  wi l l  of t en adj udi cat e t he i nt ended bi ol ogi cal  

                                                 
6 Dar r a L.  Hof man,  " Mama' s Baby,  Daddy' s Maybe: "  A St at e- By-

St at e Sur vey of  Sur r ogacy Laws and Thei r  Di spar at e Gender  
I mpact ,  35 Wm.  Mi t chel l  L.  Rev.  449,  454- 60 ( 2009)  ( st at e- by-
st at e sur vey of  sur r ogacy l aws) ;  Br i ef  of  Ami cus Cur i ae Amer i can 
Academy of  Adopt i on At t or neys & Amer i can Academy of  Assi st ed 
Repr oduct i ve Technol ogy At t or neys,  Appendi x 001- 012 ( same) .    
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par ent  as t he bi ol ogi cal  par ent  of  a chi l d,  as Davi d was 

adj udi cat ed t o be F. T. R. ' s f at her .   The adj udi cat ed par ent  may 

t hen seek cust ody and pl acement  of  t he chi l d.   Counsel  f or  Davi d 

al so not ed t hat  some Wi sconsi n c i r cui t  cour t s  have used Wi s.  

St at .  § 69. 14( 1) ( h)  t o make a det er mi nat i on of  par ent age f or  t he 

i nt ended mot her  and i nt ended f at her . 7  When t he par t i es do not  

agr ee,  however ,  t he cour t s ar e f or ced t o conf r ont  i ssues of  t he 

most  di f f i cul t  nat ur e.   

¶39 Gi ven t hi s gener al  backgr ound,  we t ur n t o Wi sconsi n 

l aw f or  gui dance i n answer i ng whet her  t he PA i s enf or ceabl e.    

B.  Wi sconsi n Law 

¶40 The Wi sconsi n St at ut es do not  pr ovi de a speci f i c  

answer  as t o whet her  t he PA i s enf or ceabl e,  and t hey do not  

cont ai n a st at ement  of  publ i c pol i cy agai nst  enf or cement .      

¶41 One st at ut or y pr ovi s i on seems t o cont empl at e some 

l evel  of  r el i ef  f or  i nt ended par ent s:  

I f  t he r egi st r ant  of  a bi r t h cer t i f i cat e under  
t hi s sect i on i s bor n t o a sur r ogat e mot her ,  
i nf or mat i on about  t he sur r ogat e mot her  shal l  be 
ent er ed on t he bi r t h cer t i f i cat e and t he i nf or mat i on 
about  t he f at her  shal l  be omi t t ed f r om t he bi r t h 
cer t i f i cat e.   I f  a cour t  det er mi nes par ent al  r i ght s 
over  t he r egi st r ant ,  t he c l er k  of  cour t  shal l  r epor t  
t he cour t ' s  det er mi nat i on t o t he st at e r egi st r ar  
.  .  .  .  Upon r ecei pt  of  t he r epor t ,  t he st at e 
r egi st r ar  shal l  pr epar e and r egi st er  a new bi r t h 

                                                 
7 I n t hi s uni que case nei t her  of  t he common r out es t hat  

Davi d' s at t or ney expl ai ned pr ovi ded a compl et e r emedy f or  t he 
par t i es because t he t wo bi ol ogi cal  par ent s wer e cont est i ng 
cust ody and pl acement .   Thus,  t he par t i es i nst i t ut ed 
guar di anshi p and cust ody and pl acement  pr oceedi ngs.   See Wi s.  
St at .  ch.  54;  Wi s.  St at .  § 767. 41( 1) ( b) .  
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cer t i f i cat e f or  t he r egi st r ant  under  s.  69. 15( 6)  and 
send a copy of  t he new cer t i f i cat e t o t he l ocal  
r egi st r ar  who f i l ed t he or i gi nal  cer t i f i cat e.   Upon 
r ecei pt  of  t he copy,  t he l ocal  r egi st r ar  shal l  dest r oy 
hi s or  her  copy of  t he r epl aced cer t i f i cat e and f i l e 
t he new cer t i f i cat e.  

Wi s.  St at .  § 69. 14( 1) ( h) .   " Regi st r ant "  i s  def i ned as " t he 

subj ect  of  a cer t i f i cat e or  decl ar at i on whi ch a l ocal  r egi st r ar  

has accept ed f or  f i l i ng i n t he syst em of  v i t al  st at i st i cs. "   

Wi s.  St at .  § 69. 01( 19) .   Thi s sect i on seems t o cont empl at e t hat  

a cour t  may make a det er mi nat i on of  par ent al  r i ght s t o someone 

ot her  t han t he " sur r ogat e mot her . "   

¶42 Wi sconsi n St at .  § 891. 40 pr ovi des t hat  i f  cer t ai n 

pr ocedur es ar e f ol l owed when a woman i s i nsemi nat ed wi t h sper m 

f r om a sper m donor ,  t he woman' s husband at  t he t i me of  

concept i on " shal l  be t he nat ur al  f at her  of  a chi l d concei ved. "   

Wi s.  St at .  § 891. 40( 1) .   Fur t her ,  t he st at ut e pr ovi des t hat  t he 

sper m donor  " bear s no l i abi l i t y  f or  t he suppor t  of  t he chi l d and 

has no par ent al  r i ght s wi t h r egar d t o t he chi l d. "   Wi s.  St at .  

§ 891. 40( 2) .   

¶43 The Wi sconsi n St at ut es al so gover n mor e t ypi cal  

cust ody and pl acement  s i t uat i ons,  but  t he st at ut es do not  

speci f i cal l y cont empl at e t he use of  a sur r ogacy par ent i ng 

agr eement  i n t he adj udi cat i on of  cust ody and pl acement  di sput es.     

See Wi s.  St at .  ch.  767.   The s t at ut es speci f y t hat  a c i r cui t  

cour t  shal l  make cust ody and pl acement  det er mi nat i ons i n cer t ai n 

enumer at ed act i ons af f ect i ng t he f ami l y.   See Wi s.  St at .  

§ 767. 41( 1) ( b)  ( annul ment ,  di vor ce,  l egal  separ at i on,  

adj udi cat ed pat er ni t y,  cust ody,  compel l ed suppor t ,  acknowl edged 
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pat er ni t y) .   Sur r ogacy i s not  one of  t hose enumer at ed act i ons.   

I n a mor e t ypi cal  cust ody and pl acement  det er mi nat i on,  wher e 

t her e i s no PA,  t he cour t  " shal l  consi der  al l  f act s r el evant  t o 

t he best  i nt er est  of  t he chi l d. "   Wi s.  St at .  § 767. 41( 5) .   The 

st at ut e enumer at es 16 f act or s t hat  t he cour t  shal l  consi der .   

I d.   As t he c i r cui t  cour t  not ed,  many of  t he s t at ut or y f act or s  

ar e di f f i cul t  t o appl y t o t he f act s sur r oundi ng a sur r ogacy:  

One of  t he st r i k i ng t hi ngs t o t he cour t  i n t hi s 
case i s how many f act or s  i n § 767. 41 don' t  
appl y.  .  .  .  The i nt er act i on of  each par ent  has whol l y 
been af f ect ed by [ Moni ca' s]  r el i nqui shment  of  t he 
chi l d and t he or der s of  t hi s cour t  and ear l i er  
agr eement s of  t he par t i es.   The amount  and qual i t y of  
t i me wi t h t he par ent .   Same anal ysi s.   The chi l d' s 
adj ust ment  t o home.   Same anal ysi s.   The need f or  
r egul ar l y occur r i ng and meani ngf ul  per i ods of  
pl acement .   So f ar ,  same anal ysi s.   I n many r espect s 
i t  doesn' t  qui t e seem t o f i t  i nt o t he usual  anal ysi s 
i n f ami l y cour t .   That  i s because of  cour se t hi s case 
i s so unusual .    

¶44 Adopt i on and t er mi nat i on of  par ent al  r i ght s ar e al so 

gover ned by t he Wi sconsi n St at ut es,  but  do not  appear  t o 

cont empl at e t he i ssues sur r oundi ng a sur r ogacy.   Adopt i on i s 

avai l abl e when bot h of  t he par ent s ar e deceased,  t he par ent al  

r i ght s of  bot h par ent s have been t er mi nat ed,  t he par ent al  r i ght s 

of  one par ent  have been t er mi nat ed and t he st eppar ent  seeks t o 

adopt ,  or  t he par ent al  r i ght s of  one par ent  have been t er mi nat ed 

and t he ot her  par ent  i s deceased.   See Wi s.  St at .  § 48. 81.   

Par ent al  r i ght s can be t er mi nat ed vol unt ar i l y ,  see Wi s.  St at .  

§ 48. 41,  or  i nvol unt ar i l y  i f  gr ounds f or  t he t er mi nat i on exi st .   

See § 48. 415 ( gr ounds i ncl ude abandonment ,  cont i nui ng need of  

pr ot ect i on or  ser vi ces,  cont i nui ng par ent al  di sabi l i t y ,  and 
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abuse) .   The TPR- and- adopt i on scheme does not  pr ovi de r el i ef  f or  

a par t y i n Mar ci a' s c i r cumst ance:  she i s t he wi f e of  t he 

bi ol ogi cal  f at her ,  she cur r ent l y has no par ent al  r i ght s over  t he 

chi l d,  t he sur r ogat e/ egg donor  r ef uses t o vol unt ar i l y  t er mi nat e 

her  par ent al  r i ght s,  and t her e ar e no f act s i n t he r ecor d t o 

i ndi cat e t hat  t her e woul d be gr ounds t o t er mi nat e t he 

sur r ogat e' s par ent al  r i ght s.    

¶45 Fur t her ,  adopt i on i s di st i nct l y di f f er ent  t han 

sur r ogacy.   Adopt i on of t en occur s i n c i r cumst ances wher e t he 

par ent  cannot  or  wi l l  not  car e f or  t he chi l d.   Subst ant i al  cour t  

over si ght  i s necessar y i n a vol unt ar y- TPR- and- adopt i on scenar i o 

t o ensur e t hat  t he bi ol ogi cal  par ent s have consent ed t o t he TPR 

af t er  bei ng i nf or med of  t he consequences t her eof .   See Wi s.  

St at .  § 48. 41.   I n cont r ast ,  sur r ogaci es ar e pl anned,  and t he 

i nt ended par ent s  want  t he chi l d and ar e wi l l i ng and abl e t o car e 

f or  t he chi l d.   Addi t i onal l y,  t he Wi sconsi n St at ut es pr ohi bi t  

t he pr oposed adopt i ve par ent s f r om maki ng cer t ai n payment s t o 

t he bi r t h mot her ,  f or  f ear  of  causi ng undue i nf l uence or  

encour agi ng " baby- sel l i ng. "   See Wi s.  St at .  § 48. 913( 4) .   On t he 

ot her  hand,  sur r ogaci es may not  pr esent  t he same concer ns f or  

undue i nf l uence because t he sur r ogat e i s of t en a good f r i end or  

f ami l y member  of  t he i nt ended par ent s,  or ,  i f  t he par t i es use a 

sur r ogacy agency,  t he sur r ogat e i s l i kel y scr eened by t he 

agency.   See Hansen,  supr a,  at  56- 57 ( r epor t i ng t hat  a r eput abl e 

sur r ogacy agency scr eens sur r ogat es and " manage[ s]  al l  of  t he 

medi cal ,  psychol ogi cal ,  l egal ,  f i nanci al ,  i nsur ance,  and 

admi ni st r at i ve det ai l s t hat  go al ong wi t h such an ar r angement " ) .    
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¶46 I n t hi s case,  Moni ca was pr esumed t o be t he mot her  of  

F. T. R.  because she gave bi r t h t o hi m,  Davi d was adj udi cat ed as 

t he f at her  of  F. T. R. ,  t he c i r cui t  cour t  det er mi ned t hat  t he PA 

was unenf or ceabl e,  and Moni ca i s unwi l l i ng t o vol unt ar i l y  

t er mi nat e her  par ent al  r i ght s.   Under  t he cur r ent  st at ut or y 

schemes,  Mar ci a i s l ef t  wi t hout  any par ent al  r i ght s unl ess and 

unt i l  Moni ca' s par ent al  r i ght s ar e t er mi nat ed and Mar ci a adopt s 

F. T. R. :  

I t  i s  c l ear  t hat  t he mor e compl ex sur r ogacy 
r el at i onshi ps do not  easi l y f i t  i nt o Wi sconsi n' s 
st at ut or y scheme.   The st at ut es do not  r ef er  t o 
compensat i on of  sur r ogat e mot her s or  sper m and egg 
donor s.   No pr ovi s i ons addr ess t he i nt er est s of  t he 
chi l d cr eat ed i n t hi s pr ocess or  by i n v i t r o 
f er t i l i zat i on.   Thus,  par t i es seeki ng r el i ef  i n 
Wi sconsi n cour t s ar e pr ovi ded no guar ant ee t hat  r el i ef  
can be had.   Fur t her ,  c i r cui t  cour t  j udges at t empt i ng 
t o det er mi ne i f  r el i ef  i s  appr opr i at e ar e gi ven no 
gui dance on how t o appor t i on t hat  r el i ef .  

Wal sh,  supr a,  at  19.   Consi der i ng t he f act s of  t hi s case,  none 

of  t he st at ut or y schemes neat l y answer  t he mul t i pl e l egal  i ssues 

pr esent ed.    

¶47 I n summar y,  t he Wi sconsi n St at ut es do not  pr ovi de a 

speci f i c  answer  as t o whet her  t he PA i s enf or ceabl e,  and t hey do 

not  cont ai n a st at ement  of  publ i c pol i cy agai nst  enf or cement .   

C.  Enf or ceabi l i t y  of  t he PA 

¶48 Havi ng det er mi ned t hat  t he Wi sconsi n St at ut es do not  

pr ovi de a speci f i c  answer  r egar di ng t he enf or ceabi l i t y  of  t he 

PA,  we t ur n t o cont r act  l aw.   As such,  we wi l l  anal yze whet her  

t hi s cont r act  sat i sf i es t he el ement s of  a cont r act ,  and whet her  
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t her e ar e any def enses t hat  r ender  t hi s cont r act  unenf or ceabl e.   

Fi r st ,  however ,  we addr ess t he par t i es '  ar gument s.    

1.  Par t i es Ar gument s 

¶49 Davi d makes sever al  ar gument s as t o why t he PA shoul d 

be enf or ceabl e.   Fi r st ,  Davi d ar gues t hat  t he PA i s enf or ceabl e 

under  cont r act  l aw and t hat  publ i c pol i cy does not  i nval i dat e 

t he PA.   I ndeed,  Davi d ar gues t hat  publ i c pol i cy suppor t s t he 

enf or cement  of  t he PA,  as i t  pr ovi des st abi l i t y  and 

pr edi ct abi l i t y  f or  chi l dr en and f or  par t i es t o sur r ogaci es.   

Davi d l ooks t o case l aw and st at ut es f r om ot her  j ur i sdi ct i ons 

t hat  have enf or ced sur r ogacy cont r act s or  ot her wi se concl uded 

t hat  t he i nt ended par ent s ar e t he l egal  par ent s of  t he chi l d.   

Davi d al t er nat i vel y ar gues t hat  t he PA shoul d be enf or ced under  

equi t abl e est oppel  because t he Roseckys r el i ed on Moni ca' s 

r epr esent at i ons t hat  she woul d be abl e t o separ at e her sel f  f r om 

t he chi l d,  and t hey woul d not  have gone t hr ough wi t h t he 

sur r ogacy but  f or  t hose r epr esent at i ons.    

¶50 Davi d f ur t her  ar gues t hat  t he c i r cui t  cour t  f ai l ed t o 

consi der  t he sever abi l i t y  c l ause i n t he PA when addr essi ng t he 

TPR pr ovi s i ons.   The ci r cui t  cour t  f r amed t he i ssue of  

enf or ceabi l i t y  as " whet her  t he cour t  can,  under  t hese 

ci r cumst ances,  f or ce or  r equi r e t he mot her  t o t er mi nat e her  

par ent al  r i ght s. "   However ,  Davi d ar gues t hat  i t  i s  not  

necessar y t o t er mi nat e Moni ca' s par ent al  r i ght s t o ef f ect uat e 

t he par t i es '  over al l  i nt ent ——f or  t he Roseckys t o be t he par ent s  

of  F. T. R. ,  wi t h f ul l  cust ody and pl acement .   Ther ef or e,  any 
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of f endi ng por t i on of  t he PA can be sever ed,  and t he r emai ni ng 

por t i ons can be used t o enf or ce t he par t i es '  i nt ent .    

¶51 Fi nal l y,  Davi d ar gues t hat ,  at  t he ver y l east ,  t he PA 

shoul d have been r ecei ved i nt o evi dence and consi der ed as a 

f act or  i n cust ody and pl acement .   Davi d ar gues t hat  t he PA i s 

r el evant  t o sever al  f act or s under  Wi s.  St at .  § 767. 41( 5) ( am) ,  

especi al l y subdi v i s i on 1.  because t he PA i s evi dence of  t he 

" wi shes of  t he chi l d' s par ent  or  par ent s"  or  i s  a " l egal  cust ody 

or  physi cal  pl acement  pr oposal  submi t t ed t o t he cour t . "    

¶52 F. T. R. ' s guar di an ad l i t em on appeal ,  Todd J.  Hepl er ,  

ar gues t hat ,  absent  some showi ng of  unconsci onabi l i t y ,  a 

sur r ogacy cont r act  shoul d be pr esumpt i vel y enf or ceabl e as l ong 

as i t  i s  i n t he best  i nt er est s of  t he chi l d.   The guar di an ad 

l i t em ar gues t hat  t he best  way t o pr omot e st abi l i t y  and 

pr edi ct abi l i t y  i s  t o pr esumpt i vel y enf or ce sur r ogacy agr eement s:   

I n t he case of  a l ast - mi nut e sur r ogacy 
r epudi at i on,  once a chi l d i s bor n,  t he par t i es wi l l  be 
f or ced [ t o]  i nst i gat e an i mmedi at e whi r l wi nd of  
l i t i gat i on concer ni ng pl acement  and cust ody of  t he 
chi l d and t he newbor n' s f i r st  days,  weeks,  mont hs and 
year s of  l i f e wi l l  be c l ouded by t he at mospher e of  
t ensi on,  anxi et y and angst  i ncumbent  wi t h bi t t er  
l i t i gat i on of  t hi s sor t .   

The guar di an ad l i t em l ooks t o t he l egi s l at ur e' s pr onouncement  

t hat  " i nst abi l i t y  and i mper manence i n f ami l y r el at i onshi ps ar e 

cont r ar y t o t he wel f ar e of  chi l dr en. "   Wi s.  St at .  § 48. 01( 1) ( a) .  

¶53 Moni ca l ooks t o a myr i ad of  Wi sconsi n St at ut es and 

cases t o concl ude t hat  t he PA cannot  be enf or ceabl e.   She ar gues 

t hat  t he PA vi ol at es Wi s.  St at .  § 48. 913,  whi ch pr ohi bi t s 
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cer t ai n payment s i n an adopt i on,  because t he PA pr ovi des i l l egal  

payment s t o Moni ca and Cor y.   She ar gues t hat  par ent s cannot  

cont r act  t o cr eat e par ent al  r i ght s8 and t hat  cust ody and 

pl acement  agr eement s ar e not  bi ndi ng on t he par t i es unt i l  t hey 

ar e appr oved by a cour t . 9  Wi s.  St at .  § 767. 34( 1)  ( r equi r i ng 

cour t  appr oval  t o st i pul at i ons f or  " l egal  cust ody and physi cal  

pl acement "  i n " an annul ment ,  di vor ce,  or  l egal  separ at i on" ) .   

Moni ca f ur t her  ar gues t hat  her  r ef usal  t o f ol l ow t hr ough wi t h 

t he PA pr ecl udes i t s enf or cement .   See Hot t enr ot h v.  Het sko,  

2006 WI  App 249,  ¶13,  298 Wi s.  2d 200,  727 N. W. 2d 38 ( par t i es t o 

a di vor ce " ar e f r ee t o wi t hdr aw f r om a st i pul at i on unt i l  i t  i s  

i ncor por at ed i nt o t he di vor ce j udgment " )  ( i nt er nal  quot at i on 

omi t t ed) .   She ar gues t hat  cust ody and pl acement  or der s cannot  

be " f i xe[ d] "  such t hat  t her e can be no modi f i cat i on of  t he or der  

i n t he f ut ur e and cannot  be cont i ngent  on a f ut ur e event .   See 

Joci us,  218 Wi s.  2d at  118 ( " [ T] he st at ut e per mi t t i ng a t r i al  

                                                 
8 See Spor l eder  v .  Her mes,  162 Wi s.  2d 1002,  471 N. W. 2d 202 

( 1991) ,  over r ul ed by Hol t zman v.  Knot t ,  193 Wi s.  2d 649,  690- 91,  
533 N. W. 2d 419 ( 1995) .   Though t he cont r act  i n Hol t zman di d not  
at t empt  t o t r ansf er  cust ody,  t he cour t  st at ed t hat  " [ n] ot hi ng i n 
ch.  767 expr ess l y pr ohi bi t s cont r act s r el at i ng t o v i s i t at i on"  
and t hat  " publ i c pol i cy consi der at i ons do not  pr ohi bi t  a cour t  
f r om r el y i ng on i t s equi t abl e power s t o gr ant  v i s i t at i on apar t  
f r om [ sec.  767. 41]  on t he basi s of  a co- par ent i ng agr eement  
bet ween a bi ol ogi cal  par ent  and anot her  when vi s i t at i on i s i n a 
chi l d' s best  i nt er est .   We over r ul e any l anguage i n [ Spor l eder ]  
t o t he cont r ar y. "   193 Wi s.  2d at  690- 91.      

9 By i t s t er ms,  Wi s.  St at .  § 767. 34 i s appl i cabl e onl y t o 
act i ons f or  " an annul ment ,  di vor ce,  or  l egal  separ at i on. "   
Moni ca ar gues t hat  t he r equi r ement  i n § 767. 34——t hat  a cour t  
appr ove t he par t i es '  st i pul at i on as t o cust ody and pl acement ——i s 
appl i cabl e t o pat er ni t y act i ons by § 767. 89( 3) ( b) .    
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cour t  t o deny a par ent  physi cal  pl acement  does not  per mi t  t he 

t r i al  cour t  t o make a pr ospect i ve or der  pr ohi bi t i ng a par ent  

f r om r equest i ng a change i n physi cal  pl acement  i n t he f ut ur e. " ) ;  

Cul l i gan v.  Ci ndr i c,  2003 WI  App 180,  ¶13,  266 Wi s.  2d 534,  669 

N. W. 2d 175 ( " I t  i s  wel l  set t l ed t hat  a c i r cui t  cour t  l acks t he 

st at ut or y aut hor i t y at  di vor ce t o or der  a change of  physi cal  

pl acement  t hat  i s  bot h pr ospect i ve and cont i ngent  on t he 

occur r ence of  some ant i c i pat ed event . " ) .    

¶54 Moni ca ar gues t hat  t he PA vi ol at es Wi s.  St at .  

§ 767. 41( 5) ( am)  because i t  pr ec l udes a cour t  f r om consi der i ng 

al l  st at ut or y f act or s i n a cust ody and pl acement  det er mi nat i on.   

Moni ca ar gues t hat  enf or cement  of  t he PA vi ol at es Wi s.  St at .  

§ 767. 41( 4) ( b) ,  whi ch pr ovi des t hat  a cour t  can pr ecl ude 

pl acement  wi t h a par ent  onl y af t er  a hear i ng and af t er  

det er mi ni ng t hat  t he pl acement  woul d " endanger  t he chi l d' s 

physi cal ,  ment al  or  emot i onal  heal t h. "   Fi nal l y ,  Moni ca ar gues 

t hat  bl i nd enf or cement  of  t he PA vi ol at es t he over ar chi ng 

pr i nci pl e of  cust ody and pl acement  det er mi nat i ons,  t hat  t he 

chi l d' s best  i nt er est s must  di ct at e any agr eement  or  or der .   See 

Wi s.  St at .  § 767. 41( 5)  ( " [ T] he cour t  shal l  consi der  al l  f act s 

r el evant  t o t he best  i nt er est  of  t he chi l d. " ) .    

2.  Cont r act  Law 

¶55 Asi de f r om t he t er mi nat i on of  par ent al  r i ght s 

pr ovi s i ons,  we concl ude t he PA i s a val i d,  enf or ceabl e cont r act  

unl ess enf or cement  i s cont r ar y t o t he best  i nt er est s of  t he 

F. T. R.   Whi l e t he t r adi t i onal  def enses t o t he enf or cement  of  a 

cont r act  appl y,  none have been pr esent ed t o r ender  t he PA 
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unenf or ceabl e.   We do not  accept  Davi d' s ar gument  t hat  t he PA i s  

whol l y enf or ceabl e.   I n f act ,  t he por t i ons of  t he PA cal l i ng f or  

t he t er mi nat i on of  Moni ca' s par ent al  r i ght s ar e unenf or ceabl e.   

We al so do not  accept  Moni ca' s asser t i on t hat  t he PA i s whol l y  

unenf or ceabl e.   The mai n pr obl em wi t h Moni ca' s ar gument s i s t hat  

t hey ar e based on l aw t hat  was never  i nt ended t o gover n t he 

var i ous i ssues pr esent ed i n a sur r ogacy.   The l aw does not  

speci f i cal l y addr ess t he l egal  i ssues pr esent ed i n t hi s 

sur r ogacy di sput e.    

¶56 Despi t e t hi s bei ng a uni que cont r act ,  we t ur n t o 

cont r act  l aw f or  gui dance.   " Wi sconsi n cour t s have l ong 

r ecogni zed t he i mpor t ance of  f r eedom of  cont r act  and have 

endeavor ed t o pr ot ect  t he r i ght  t o cont r act . "   Wat t s v.  Wat t s,  

137 Wi s.  2d 506,  521,  405 N. W. 2d 303 ( 1987) .   A f oundi ng 

pr i nci pl e of  f r eedom of  cont r act  i s  t hat  " i ndi v i dual s shoul d 

have t he power  t o gover n t hei r  own af f ai r s wi t hout  gover nment al  

i nt er f er ence. "   Mer t en v.  Nat han,  108 Wi s.  2d 205,  211,  321 

N. W. 2d 173 ( 1982) .   Cour t s pr ot ect  par t i es '  " j ust i f i abl e 

expect at i ons and t he secur i t y of  t r ansact i ons"  by " ensur i ng t hat  

t he pr omi ses wi l l  be per f or med. "   I d.   

¶57 The el ement s of  a cont r act  ar e of f er ,  accept ance,  and 

consi der at i on.   See Goossen v.  Est at e of  St andaer t ,  189 

Wi s.  2d 237,  247,  525 N. W. 2d 314 ( Ct .  App.  1994) ;  Mi chael  B.  

Apf el d et  al . ,  Cont r act  Law i n Wi sconsi n § 2. 1 ( 3d ed.  2012) .   

Def enses t o t he enf or cement  of  a cont r act  i ncl ude 

mi sr epr esent at i on,  mi st ake,  i l l egal i t y,  unconsci onabi l i t y ,  voi d 
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agai nst  publ i c pol i cy,  dur ess,  undue i nf l uence,  and i ncapaci t y.   

See Apf el d et  al . ,  supr a,  at  ch.  3.    

¶58 Even i f  a cont r act  cont ai ns an i l l egal  pr ovi s i on,  

" Wi sconsi n has l ong accept ed t hat  a por t i on of  a cont r act  may be 

sever abl e. "   Mar kwar dt  v.  Zur i ch Am.  I ns.  Co. ,  2006 WI  App 200,  

¶30,  296 Wi s.  2d 512,  724 N. W. 2d 669.   A sever abi l i t y  c l ause,  

t hough not  cont r ol l i ng,  i s  ent i t l ed t o gr eat  wei ght  i n 

det er mi ni ng i f  t he r emai ni ng por t i ons of  a cont r act  ar e 

sever abl e.   See Town of  Cl ear f i el d v.  Cushman,  150 Wi s.  2d 10,  

24,  440 N. W. 2d 777 ( 1989)  ( i nt er nal  quot at i on omi t t ed) .   I f  a 

cont r act  cont ai ns an i l l egal  c l ause,  t he r emai ni ng por t i ons of  

t he cont r act  can be enf or ced i f  sever i ng t he i l l egal  por t i ons 

does not  def eat  t he pr i mar y pur pose of  t he bar gai n.   See 

Si menst ad v.  Hagen,  22 Wi s.  2d 653,  662,  126 N. W. 2d 529 ( 1964) ;  

Bai er l  v.  McTaggar t ,  2001 WI  107,  ¶¶15,  18,  245 Wi s.  2d 632,  629 

N. W. 2d 277.   

¶59 I n t hi s case,  t her e i s no quest i on t hat  t he PA 

cont ai ns t he essent i al  el ement s of  a cont r act .   Moni ca made an 

of f er  t o t he Roseckys t hat  she woul d act  as a sur r ogat e.   The 

Roseckys accept ed Moni ca' s of f er .   Consi der at i on was pr ovi ded.      

¶60 The uni que nat ur e of  t hi s cont r act ,  however ,  cannot  be 

under st at ed. 10  Cr eat i ng a chi l d i s not  somet hi ng t hat  one can 

                                                 
10 The guar di an ad l i t em' s br i ef  summar i zes why sur r ogaci es 

ar e so uni que:  

[ T] hi s case exi st s at  t he i nt er sect i on of  sever al  
di st i nct  and hi st or i cal l y di f f er ent  ar eas of  l aw and 
st ands at  t he cr ossr oads of  ever - evol v i ng ar t i f i c i al  
r epr oduct i on t echnol ogy.    
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deci de t o do one day and deci de not  t o do t he next .   Typi cal  

damages cannot  make one whol e.   Nonet hel ess,  t hi s i s a cont r act  

and we concl ude t hat  i t  i s  l ar gel y enf or ceabl e.   

¶61  Speci f i cal l y,  we concl ude t hat  t he i nt er est s 

suppor t i ng enf or cement  of  t he PA ar e mor e compel l i ng t han t he 

i nt er est s agai nst  enf or cement .   Enf or cement  of  sur r ogacy 

agr eement s pr omot es st abi l i t y  and per manence i n f ami l y 

r el at i onshi ps because i t  al l ows t he i nt ended par ent s t o pl an f or  

t he ar r i val  of  t hei r  chi l d,  r ei nf or ces t he expect at i ons of  al l  

par t i es t o t he agr eement ,  and r educes cont ent i ous l i t i gat i on 

t hat  coul d dr ag on f or  t he f i r st  sever al  year s of  t he chi l d' s 

l i f e.    

¶62 We do not  hol d t hi s opi ni on al one;  t he l egi s l at ur e has 

mani f est ed i t s  i nt ent  i n t he chi l dr en' s code,  wher ei n i t  

concl uded t hat  t he best  i nt er est s of  t he chi l d ar e al ways 

par amount .   See Wi s.  St at .  § 48. 01.   See al so § 767. 41( 5)  

( st at i ng t hat  i n cust ody and pl acement  det er mi nat i ons,  t he cour t  

consi der s " al l  f act s r el evant  t o t he best  i nt er est  of  t he 

chi l d" ) ;  § 54. 15( 1)  ( st at i ng t hat  i n sel ect i on of  a guar di an f or  

a pr oposed war d,  t he " best  i nt er est s of  t he pr oposed war d shal l  

cont r ol " ) ;  § 938. 01( 2) ( f )  ( st at i ng t hat  i n t he Juveni l e Just i ce 

Code,  t he cour t  consi der s " each j uveni l e' s best  i nt er est "  i n 

r espondi ng t o " a j uveni l e of f ender ' s needs f or  car e and 

                                                                                                                                                             
 The most  cr i t i cal  f act  t hat  di st i ngui shes t hi s 
case f r om ot her s i s t hat  [ F. T. R. ]  was cr eat ed so t hat  
t he Roseckys coul d have a chi l d of  t hei r  own.   Thi s 
cr uci al  f act  di st i ngui shes t hi s case f r om an adopt i on,  
t hi r d- par t y pl acement ,  pat er ni t y or  di vor ce case.  
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t r eat ment " ) .   Fur t her mor e,  t he l egi s l at ur e has l egi s l at ed t hat  

" i nst abi l i t y  and i mper manence i n f ami l y r el at i onshi ps ar e 

cont r ar y t o t he wel f ar e of  chi l dr en. "   Wi s.  St at .  § 48. 01( 1) ( a) .  

¶63 Accor di ng t o t he exper t  t est i mony i n t hi s case,  soci al  

sci ence r esear ch al so suppor t s t he concl usi on t hat  per manency 

and st abi l i t y  pr omot e chi l d wel f ar e,  wher eas bei ng exposed t o 

cont ent i ous f ami l y r el at i onshi ps,  an i nevi t abl e consequence of  

l i t i gat i on,  i s  har mf ul .   As Dr .  Wal dr on t est i f i ed:  " [ O] ut  of  

over  2, 000 st udi es t hat  have been done .  .  .  wher e t her e ar e 

separ at e car egi ver s,  .  .  .  i n ever y s i ngl e one .  .  .  t he hi gher  

t he l evel  of  t ensi on and conf l i c t ,  t he mor e det r i ment al  i t  i s  t o 

k i ds.  .  .  .  [ T] hat  i s t he number  one pr edi ct or  f or  chi l d 

adj ust ment  over  t i me,  [ ]  whet her  or  not  t her e' s t ensi on and 

conf l i c t  bet ween car egi ver s. "   Dr .  Huebner  al so t est i f i ed t hat ,  

accor di ng t o r esear ch,  t he t ensi on bet ween t he Roseckys and 

Schi ssel s coul d be har mf ul  t o F. T. R.    

¶64 We f i nd no publ i c pol i cy st at ement  cont r ar y t o t he 

enf or cement  of  t he PA i n t he Wi sconsi n St at ut es or  i n Wi sconsi n 

cases. 11 

                                                 
11 To suppor t  t hei r  publ i c pol i cy ar gument s,  t he Roseckys,  

t he Schi ssel s,  and t he guar di an ad l i t em poi nt  t o cases and 
st at ut es f r om ot her  j ur i sdi ct i ons.   Whi l e i t  i s  t r ue t hat  many 
ot her  j ur i sdi ct i ons have exami ned sur r ogacy i ssues,  t her e i s no 
cl ear  maj or i t y r ul e:  

The vast  maj or i t y of  st at es ar e s i l ent  or  near  
s i l ent  on t he i ssues of  whet her ,  when,  and how 
sur r ogacy agr eement s ar e enf or ceabl e,  voi d,  or  
voi dabl e.   Of  t hose st at es t hat  do have l aws on t he 
books r egar di ng such agr eement s,  t he r esponses r ange 
f r om r el y i ng heavi l y on t he Uni f or m Par ent age Act  or  
par t y i nt ent  t o out r i ght  bans or  even cr i mi nal i zat i on 
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¶65 The por t i ons of  t he PA r equi r i ng Moni ca t o t er mi nat e 

her  par ent al  r i ght s,  however ,  ar e not  enf or ceabl e under  t he 

l anguage of  t he exi st i ng st at ut es.   The PA st at ed t hat  " [ t ] he 

par t i es wi l l  cooper at e f ul l y  i n any par ent age pr oceedi ngs t o 

det er mi ne [ t he Roseckys]  as [ C] hi l d' s l egal  par ent s,  or  i n any 

ot her  s i mi l ar  l egal  pr oceedi ngs,  i ncl udi ng but  not  l i mi t ed t o 

t er mi nat i on of  par ent al  r i ght s and adopt i on. "   I t  f ur t her  

st at ed:  

The par t i es i nt end t o par t i c i pat e vol unt ar i l y  i n 
any l egal  pr oceedi ngs necessar y t o have [ t he Roseckys]  
det er mi ned t o be Chi l d' s l egal  par ent s .  .  .  .  I t  i s  
t he i nt ent  of  t he par t i es t hat  r egar dl ess of  any 
c i r cumst ances t hat  may ar i se i n t he f ut ur e,  bot h 

                                                                                                                                                             
of  sur r ogacy.   I n many of  t he st at es t hat  ar e ' s i l ent '  
on sur r ogacy,  bi l l s  have been shot  back- and- f or t h 
t hr ough t he l egi s l at ur e but  come t o naught .  

Hof man,  supr a,  at  454.   See al so Mar k Hansen,  As Sur r ogacy 
Becomes Mor e Popul ar ,  Legal  Pr obl ems Pr ol i f er at e,  ABA Jour nal ,  
Mar .  2011,  at  55;   Thomas J.  Wal sh,  Wi sconsi n' s Undevel oped 
Sur r ogacy Law,  Wi sconsi n Lawyer ,  Mar .  2012,  at  20.   Case l aw i n 
t hi s ar ea i s s i mi l ar l y scat t er ed.   See,  e. g. ,  Raf t opol  v.  Ramey,  
12 A. 3d 783,  793 ( Conn.  2011)  ( concl udi ng t hat  Connect i cut  
St at ut e,  whi ch gover ns bi r t h cer t i f i cat es when bi r t h i s subj ect  
t o a sur r ogacy agr eement ,  " al l ows an i nt ended par ent  who i s a 
par t y t o a val i d [ sur r ogacy]  agr eement  t o become a par ent  
wi t hout  f i r st  adopt i ng t he chi l dr en,  wi t hout  r espect  t o t hat  
i nt ended par ent ' s genet i c r el at i onshi p t o t he chi l dr en"  
( emphasi s omi t t ed) ) ;  Johnson v.  Cal ver t ,  851 P. 2d 776,  782 ( Cal .  
1993)  ( concl udi ng t hat  when t he i nt ended mot her / egg donor  and 
t he gest at i onal  car r i er  had equal  c l ai ms t o mat er ni t y under  
Cal i f or ni a l aw,  " she who i nt ended t o pr ocr eat e t he chi l d——t hat  
i s,  she who i nt ended t o br i ng about  t he bi r t h of  a chi l d t hat  
she i nt ended t o r ai se as her  own——i s t he nat ur al  mot her  under  
Cal i f or ni a l aw" ) ;  Mat t er  of  Baby M. ,  537 A. 2d 1227,  1246- 50 
( N. J.  1988)  ( concl udi ng t hat  enf or cement  of  a t r adi t i onal  
sur r ogacy agr eement  v i ol at ed var i ous st at ement s of  publ i c 
pol i cy) .  
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[ Mar ci a]  and [ Davi d]  shal l  be t he l egal  par ent s of  
Chi l d.   The par t i es agr ee t o s i gn al l  necessar y 
document s and at t end any schedul ed cour t  hear i ngs 
ei t her  pr i or  t o or  af t er  Chi l d' s bi r t h t o achi eve 
t hese goal s.  

As t he ci r cui t  cour t  cor r ect l y not ed,  t he por t i ons of  t he PA 

r equi r i ng a vol unt ar y TPR do not  compl y wi t h t he pr ocedur al  

saf eguar ds set  f or t h i n Wi s.  St at .  § 48. 41 because Moni ca woul d 

not  consent  t o t he TPR and t her e i s no l egal  basi s f or  

i nvol unt ar y t er mi nat i on.   See Wi s.  St at .  § 48. 415.   As a r esul t ,  

t he TPR pr ovi s i ons of  t he PA ar e unenf or ceabl e.   That  f act ,  

however ,  does not  end t he anal ysi s.    

¶66 We f ur t her  concl ude t hat  t he of f endi ng TPR pr ovi s i ons 

i n t he PA can be sever ed f r om t he r emai nder  of  t he cont r act  

wi t hout  def eat i ng t he pr i mar y pur pose of  t he agr eement .   The PA 

addr esses sever abi l i t y :  

I n t he event  any of  t he pr ovi s i ons of  t hi s 
Agr eement  ar e deemed t o be i nval i d or  unenf or ceabl e,  
such pr ovi s i ons wi l l  be deemed sever abl e f r om t he 
r emai nder  of  t hi s Agr eement  and wi l l  not  cause t he 
i nval i di t y or  unenf or ceabi l i t y  of  t he r emai nder  of  
t hi s Agr eement .   Consi st ent  wi t h t he pr ovi s i ons of  
t hi s par agr aph,  i f  any pr ovi s i on i s deemed i nval i d due 
t o i t s scope or  br eadt h,  such pr ovi s i on wi l l  be deemed 
val i d t o t he ext ent  of  t he scope or  br eadt h per mi t t ed 
by l aw.     

Though a sever abi l i t y  c l ause i t sel f  i s  not  cont r ol l i ng,  i t  i s  

ent i t l ed t o gr eat  wei ght  i n det er mi ni ng whet her  t he r emai nder  of  

a cont r act  i s  enf or ceabl e.   See Town of  Cl ear f i el d,  150 Wi s.  2d 

at  24.   The pr i mar y pur pose of  t hi s agr eement  i s t o ensur e t hat  

t he Roseckys wi l l  be t he par ent s  of  F. T. R.  and wi l l  have cust ody 

and pl acement .   The PA cont ai ns pr ovi s i ons f or  cust ody and 

pl acement :  " The par t i es bel i eve st r ongl y t hat  Chi l d' s best  
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i nt er est s wi l l  be ser ved by bei ng i n [ t he Roseckys' ]  l egal  

cust ody and physi cal  pl acement ,  as i t  i s  necessar y f or  Chi l d t o 

r egar d [ t he Roseckys]  as t he sol e l egal  par ent s and [ t he 

Roseckys' ]  home as t he sol e par ent al  home. "   The pur pose of  t he 

PA can be car r i ed out ,  af t er  sever i ng t he TPR por t i ons,  by 

enf or ci ng t he cust ody and pl acement  pr ovi s i ons of  t he PA.   See 

Si menst ad,  22 Wi s.  2d at  662.    

¶67 As t o t he r emai ni ng por t i ons of  t he PA,  t he cur r ent  

cour t  r ecor d does not  suppor t  any def ense t o t he enf or cement  of  

t he cont r act  so as t o r ender  i t  unenf or ceabl e.   Ther e ar e no 

f act s i n t he r ecor d t o i ndi cat e,  nor  does Moni ca ar gue,  t hat  t he 

cont r act  shoul d be voi d or  voi dabl e due t o mi sr epr esent at i on,  

mi st ake,  dur ess,  undue i nf l uence,  or  i ncapaci t y.   See Apf el d et  

al . ,  supr a,  ch.  3.   I nst ead,  t he f act s i n t he r ecor d appear  t o 

est abl i sh t hat  t he cont r act  was ent er ed i nt o vol unt ar i l y  and was 

wel l - pl anned,  negot i at ed,  and car ef ul l y execut ed.   The ci r cui t  

cour t  made f i ndi ngs about  t he PA:  

The cont r act ,  on i t s f ace,  i s c l ear  and 
unambi guous.  .  .  .     

The par t i es ar e each r epr esent ed by counsel ,  and 
wer e at  t he t i me t he agr eement  was dr awn.   The 
agr eement  i t sel f  cover s v i r t ual l y ever y event ual i t y 
whi ch coul d possi bl y occur  dur i ng t he pr egnancy.  

Ther e i s no cl ai m her e by [ Moni ca]  t hat  she di d 
not  under st and t he cont r act  when she si gned i t .   
I ndeed,  t o a gr eat  ext ent ,  i t  appear s i t  was her  i dea 
t o act  as a sur r ogat e i n t he f i r st  i nst ance.  

Had [ Moni ca]  gone t hr ough wi t h t he t er mi nat i on of  
her  par ent al  r i ght s,  t hi s Cour t  woul d have no pr obl em 
uphol di ng t he agr eement  .  .  .  .   
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Moni ca of f er ed,  not  once but  t wi ce,  t o act  as a sur r ogat e f or  

t he Roseckys.   Bot h t he Roseckys and t he Schi ssel s had 

i ndependent  counsel ,  who assi st ed i n dr af t i ng and r evi s i ng t he 

par t i es '  agr eement .   The par t i es negot i at ed t he t er ms of  t he 

agr eement .   When t he Roseckys r ai sed concer ns about  usi ng 

Moni ca' s egg,  f or  f ear  t hat  she woul d not  be abl e t o separ at e 

her sel f  f r om t he chi l d,  Moni ca r eassur ed t he Roseckys t hat  she 

coul d separ at e her sel f  f r om t he chi l d.   Moni ca t est i f i ed t hat  

she under st ood al l  of  t he t er ms of  t he cont r act  and t hat  she 

si mpl y changed her  mi nd as t o t he t er ms.    

¶68 I nst ead of  ar gui ng t hat  t he cont r act  i s  voi d due t o 

dur ess,  mi st ake,  or  s i mi l ar  r easons,  Moni ca ar gues t hat  t he PA 

i s voi d as agai nst  publ i c pol i cy.   The essence of  Moni ca' s 

publ i c pol i cy ar gument  i s t hat  a cont r act  cannot  cut  of f  a 

bi ol ogi cal  par ent  f r om hi s or  her  chi l d,  and any cont r act  t hat  

pur por t s t o do so vi ol at es a myr i ad of  cases and st at ut es 

r el at i ng t o di vor ce,  cust ody,  pl acement ,  adopt i on,  and si mi l ar  

ar eas.   A cont r act  wi l l  not  be enf or ced i f  i t  v i ol at es publ i c 

pol i cy.   Wat t s,  137 Wi s.  2d at  521.   A cour t  may decl ar e a 

cont r act  voi d on publ i c pol i cy gr ounds onl y i f  i t  det er mi nes,  

af t er  wei ghi ng t he i nt er est s,  t hat  t he i nt er est s i n enf or ci ng 

t he cont r act  ar e c l ear l y out wei ghed by t he i nt er est s i n 

uphol di ng t he pol i cy t hat  t he cont r act  v i ol at es.   I d. ;  

Rest at ement  ( Second)  of  Cont r act s § 178 ( 1981) .   Publ i c pol i cy  

may be expr essed by a st at ut e,  r egul at i on,  or  j udi c i al  opi ni on.   

See N.  St at es Power  Co.  v.  Nat ' l  Gas Co. ,  I nc. ,  2000 WI  App 30,  
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¶8,  232 Wi s.  2d 541,  606 N. W. 2d 613.   For  t he r easons st at ed 

above,  we r ej ect  Moni ca' s publ i c pol i cy ar gument s.  

¶69 I n summar y,  t hough t he TPR por t i ons of  t he PA cannot  

be enf or ced under  Chapt er  48 of  t he Wi sconsi n St at ut es,  t he 

r emai nder  of  t he PA i s an enf or ceabl e cont r act .   No Wi sconsi n 

St at ut e or  case cont ai ns a speci f i c  st at ement  of  publ i c pol i cy 

cont r ar y t o t he enf or cement  of  t hi s PA.   We concl ude t hat  

enf or cement  of  sur r ogacy agr eement s pr omot es st abi l i t y  and 

per manence i n f ami l y r el at i onshi ps because i t  al l ows t he 

i nt ended par ent s t o pl an f or  t he ar r i val  of  t hei r  chi l d,  

r ei nf or ces t he expect at i ons of  al l  par t i es t o t he agr eement ,  and 

r educes cont ent i ous l i t i gat i on t hat  coul d dr ag on f or  t he f i r st  

sever al  year s of  t he chi l d' s l i f e.   Asi de f r om t he t er mi nat i on 

of  par ent al  r i ght s pr ovi s i ons i n t he PA at  i ssue,  t he PA i s a 

val i d,  enf or ceabl e cont r act  unl ess enf or cement  i s cont r ar y t o 

t he best  i nt er est s of  F. T. R.   We t ur n t o consi der  t he c i r cui t  

cour t  act i on concer ni ng cust ody and pl acement .    

3.  Appl i cat i on  

¶70 The ci r cui t  cour t  awar ded pr i mar y cust ody and 

pl acement  t o Davi d and secondar y pl acement  t o Moni ca.   I t  di d 

so,  however ,  wi t hout  consi der at i on of  t he PA.   We concl ude t hat  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by 

excl udi ng t he PA and r ender i ng i t s cust ody and pl acement  

deci s i on wi t hout  consi der at i on of  t he PA.    

¶71 I n cust ody and pl acement  det er mi nat i ons,  t he c i r cui t  

cour t  has di scr et i on t o make a det er mi nat i on of  what  i s i n a 

chi l d' s best  i nt er est s.   See Wi s.  St at .  § 767. 41( 5) ;  Joci us,  218 
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Wi s.  2d at  110- 11;  Hol l i s t er ,  173 Wi s.  2d at  416.   We wi l l  

sust ai n t he c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on unl ess 

i t  const i t ut es an er r oneous exer ci se of  di scr et i on.   See 

Lubi nsky,  314 Wi s.  2d 395,  ¶5;  Bohms,  144 Wi s.  2d at  497.    

¶72 Because we concl ude t hat  t he PA i s a val i d,  

enf or ceabl e cont r act ,  t he c i r cui t  cour t ' s  excl usi on of  t he PA 

and deci s i on t o r ender  a cust ody and pl acement  or der  wi t hout  

consi der at i on of  t he PA const i t ut ed an er r oneous exer ci se of  

di scr et i on. 12  I d. ,  at  496.   We t her ef or e r ever se t he ci r cui t  

cour t ' s  or der  and r emand f or  a det er mi nat i on of  cust ody and 

pl acement  consi st ent  wi t h t hi s opi ni on.    

V.  POTENTI AL LEGI SLATI VE ACTI ON 

                                                 
12 The PA cont ai ns sever al  pr ovi s i ons on t he cust ody and 

pl acement  of  t he chi l d:  

[ The Roseckys]  wi l l  have physi cal  pl acement  of  Chi l d 
i mmedi at el y upon Chi l d' s bi r t h .  .  .  .  [ The Schi ssel s]  
wai ve any and al l  c l ai ms t o .  .  .  cust ody,  v i s i t at i on,  
and physi cal  pl acement  of  Chi l d .  .  .  .  The par t i es 
bel i eve st r ongl y t hat  Chi l d' s best  i nt er est s wi l l  be 
ser ved by bei ng i n [ t he Roseckys' ]  l egal  cust ody and 
physi cal  pl acement ,  as i t  i s  necessar y f or  Chi l d t o 
r egar d [ t he Roseckys]  as t he sol e l egal  par ent s and 
[ t he Roseckys' ]  home as t he sol e par ent al  home.    

.  .  .  .  

.  .  . I t  i s  i n Chi l d' s best  i nt er est s t hat  l egal  
cust ody be wi t h [ t he Roseckys]  i mmedi at el y upon 
Chi l d' s bi r t h,  wi t h no chi l d suppor t  t o be pai d by 
[ t he Schi ssel s] ,  t hat  physi cal  pl acement  be wi t h [ t he 
Roseckys]  upon Chi l d' s r el ease f r om t he hospi t al ,  and 
t hat  pl acement  or  v i s i t at i on wi t h [ t he Schi ssel s]  be 
deni ed,  as t he par t i es agr ee t hat  Chi l d shoul d v i ew 
[ t he Roseckys]  as t he sol e l egal  par ent s and [ t he 
Roseckys' ]  home as t he sol e par ent al  home.  
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¶73 We r espect f ul l y ur ge t he l egi s l at ur e t o consi der  

enact i ng l egi s l at i on r egar di ng sur r ogacy. 13  Sur r ogacy i s 

cur r ent l y a r eal i t y i n our  Wi sconsi n cour t  syst em.   Legi s l at i on 

coul d " addr ess sur r ogacy agr eement s t o ensur e t hat  when t he 

sur r ogacy pr ocess i s used,  t he cour t s and t he par t i es under st and 

t he expect at i ons and l i mi t at i ons under  Wi sconsi n l aw. " 14  Wal sh,  

supr a,  at  56.    

VI .  CONCLUSI ON  

¶74 Asi de f r om t he t er mi nat i on of  par ent al  r i ght s 

pr ovi s i ons i n t he PA at  i ssue,  we concl ude a PA i s a val i d,  

enf or ceabl e cont r act  unl ess enf or cement  i s cont r ar y t o t he best  

i nt er est s of  t he chi l d.   Whi l e t he t r adi t i onal  def enses t o t he 

enf or cement  of  a cont r act  coul d appl y,  none appear  t o r ender  t he 

ent i r e PA i n t hi s case unenf or ceabl e.    

¶75 We al so concl ude t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by excl udi ng t he PA and r ender i ng i t s 

cust ody and pl acement  deci s i on wi t hout  consi der at i on of  t he PA.   

                                                 
13 Assi st ed r epr oduct i ve t echnol ogy has t ur ned " t he sci ence 

of  maki ng babi es i nt o a $3 bi l l i on- a- year  i ndust r y. "   Hansen,  
supr a,  at  54.   Though r el i abl e dat a i s scar ce on t he number  of  
sur r ogaci es t hat  occur  ever y year ,  one account  est i mat es t hat  
about  22, 000 babi es have been bor n usi ng sur r ogacy i n t he Uni t ed 
St at es s i nce t he mi d- 1970s.   I d.   Anecdot al  evi dence f r om 
at t or neys pr act i c i ng i n t hi s ar ea suggest s t hat  t he number  may 
be much hi gher .   I d.  ( not i ng a Cal i f or ni a sur r ogacy at t or ney' s 
account  t hat  her  of f i ce handl es about  150 sur r ogaci es a year ) .  

14 See,  e. g. ,  Raf t opol ,  12 A. 3d at  801- 03 ( cal l i ng f or  
l egi s l at i ve gui dance and l i s t i ng a myr i ad of  l egal  i ssues 
pr esent ed by sur r ogacy) ;  ABA Model  Act  ( Feb.  2008) ;  Uni f or m 
Par ent age Act  ( 2002) ;  750 I l l .  Comp.  St at .  Ann.  § 47/ 1- 47/ 75 
( West  2012)  ( " I l l i noi s Gest at i onal  Sur r ogacy Act " ) .    
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We r ever se t he ci r cui t  cour t ' s  det er mi nat i on t hat  t he PA i s 

unenf or ceabl e and r emand f or  a hear i ng on cust ody and pl acement ,  

wher ei n t he t er ms of  t he PA ar e enf or ced unl ess enf or cement  i s 

cont r ar y t o t he best  i nt er est s of  F. T. R.    

By the Court.—Or der  r ever sed and cause r emanded f or  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.    
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¶76 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring)  I  t oo 

woul d r emand t he mat t er  t o t he c i r cui t  cour t .   I  woul d,  however ,  

i nst r uct  t he c i r cui t  cour t  t o f ol l ow t he l egi s l at i ve di r ect i ve 

i n Wi s.  St at .  § 767. 41( 5) ( am)  f or  deci di ng t he l egal  cust ody and 

physi cal  pl acement  di sput e i n t he pr esent  case.   

¶77 I  do not  j oi n t he maj or i t y opi ni on because I  di sagr ee 

wi t h t he maj or i t y opi ni on' s aut hor i zat i on of  peopl e t o cont r act  

out  of  t he St at e' s t r adi t i onal ,  st at ut or y over si ght  r ol e i n t he 

pr ot ect i on of  chi l dr en.   

¶78 Cour t s shoul d not  sacr i f i ce st at ut es or  publ i c pol i cy  

consi der at i ons on t he al t ar  of  f r eedom of  cont r act :  

Ther e ar e,  i n a c i v i l i zed soci et y,  some t hi ngs t hat  
money cannot  buy.   I n Amer i ca,  we deci ded l ong ago 
t hat  mer el y because conduct  pur chased by money was 
" vol unt ar y"  di d not  mean t hat  i t  was good or  beyond 
r egul at i on and pr ohi bi t i on. 1 

¶79 I  wr i t e separ at el y f or  t wo r easons:   

¶80 Fi r st ,  al t hough I  concl ude t hat  sur r ogacy cont r act s 

ar e not  per  se voi d as a mat t er  of  l aw i n Wi sconsi n,  I  caut i on 

t hat  t he pr ovi s i ons of  t hese cont r act s demand a cour t ' s  car ef ul  

at t ent i on.   Cour t s must  be al er t  t o t he t er ms of  a sur r ogacy 

cont r act  no mat t er  how t he par t i es t i t l e t he cont r act .   I n t he 

pr esent  case,  t he par t i es deci ded t o cal l  t he sur r ogacy cont r act  

a " Par ent age Agr eement . "    

¶81 A sur r ogacy cont r act  i s  no l ess t han a cont r act  t hat  

gover ns bodi l y  i nt r usi ons,  t he use of  human bodi es f or  

                                                 
1 Mat t er  of  Baby M. ,  537 A. 2d 1227,  1249 ( N. J.  1988)  ( c i t i ng 

West  Coast  Hot el  Co.  v.  Par r i sh,  300 U. S.  379 ( 1937) ) .    

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937122277&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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al t r ui st i c or  commer ci al  gai n,  t he cr eat i on of  a chi l d,  and t he 

l egal  cust ody and physi cal  pl acement  of  a chi l d once i t  i s  bor n.    

¶82 Such agr eement s ar e not  st andar d r un- of - t he- mi l l  

cont r act s subj ect  mer el y t o t he usual  of f er ,  accept ance,  and 

consi der at i on anal ysi s.   See maj or i t y op. ,  ¶¶57,  59.   St andar d 

cont r act  def enses and r emedi es ar e a st ar t i ng poi nt ,  but  may not  

be suf f i c i ent .   Sur r ogacy cont r act s,  i n whol e or  i n par t ,  ar e by 

t hei r  subj ect  mat t er  l i kel y t o col l i de wi t h st at ut es and r ai se 

numer ous publ i c pol i cy i ssues ( some addr essed di r ect l y by 

st at ut e,  ot her s not )  and quest i ons of  unconsci onabi l i t y .   The 

maj or i t y opi ni on t akes a car ef r ee at t i t ude t owar d publ i c pol i cy 

consi der at i ons,  seemi ngl y decl ar i ng al l  sur r ogacy agr eement s 

val i d. 2  
                                                 

2 The maj or i t y opi ni on seems t o vaci l l at e i n r eachi ng i t s 
concl usi on.   At  t i mes i t  appear s t o st at e t hat  t he enf or cement  
of  t he Par ent age Agr eement  i n t he pr esent  case i s not  cont r ar y 
t o st at ut es,  case l aw,  or  publ i c pol i cy.   At  ot her  t i mes,  t he 
maj or i t y opi ni on r eads mor e br oadl y t o st at e t hat  t he publ i c 
pol i cy of  Wi sconsi n suppor t s sur r ogacy agr eement s i n gener al  and 
t hat  no Wi sconsi n st at ut e or  case cont ai ns a speci f i c  st at ement  
of  publ i c pol i cy cont r ar y t o sur r ogacy agr eement s.      

Under  ei t her  i nt er pr et at i on,  t he maj or i t y opi ni on does not  
addr ess t he numer ous publ i c pol i cy i ssues r egar di ng t he val i di t y  
of  t hi s agr eement  and sur r ogacy agr eement s i n gener al ,  i ncl udi ng 
t he f ol l owi ng:   must  t he agr eement  be i n wr i t i ng;  shoul d 
compensat ed agr eement s be al l owed and what  ar e t he l i mi t s on 
compensat i on;  shoul d t he avai l abi l i t y  of  sur r ogacy be l i mi t ed t o 
mar r i ed coupl es or  t o i nf er t i l e i nt ended par ent s;  shoul d t he age 
of  any par t y be l i mi t ed;  shoul d a spouse be r equi r ed ei t her  t o 
consent  or  t o be made a par t y t o t he cont r act ;  must  each 
i ndi v i dual  i nvol ved be r epr esent ed by counsel ;  shoul d t he St at e 
r equi r e t hat  i nf or mat i on about  each i ndi v i dual ' s  l egal  r i ght s be 
pr ovi ded;  what  pr ovi s i ons ar e val i d r egar di ng who makes 
deci s i ons about  heal t h car e and t er mi nat i on of  t he pr egnancy;  
how and when may t he agr eement  be t er mi nat ed;  and must  any par t y  
t o t he agr eement  be gi ven t he oppor t uni t y t o change hi s or  her  
mi nd bef or e or  af t er  t he bi r t h of  t he chi l d?    
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¶83 Publ i c pol i cy consi der at i ons r egar di ng a sur r ogacy 

cont r act  may di f f er  dependi ng on t he nat ur e of  t he di sput e.   I n 

t he pr esent  case t he di sput e cent er s on t he pat er ni t y,  t he 

cust ody,  and t he physi cal  pl acement  of  a chi l d bor n of  

al t er nat i ve r epr oduct i ve met hods wi t h a sur r ogacy agr eement  

among f r i ends.   See ¶¶104- 112,  i nf r a.   Al t hough t he bi ol ogi cal  

par ent s " cont r act ual l y"  agr eed i n t he pr esent  case t hat  t he 

chi l d' s best  i nt er est s woul d be ser ved i f  t he sur r ogat e mot her  

di d not  have cust ody and phys i cal  pl acement ,  t he sur r ogat e 

mot her  has r ef used t o abi de by t he t er ms of  t he cont r act .   

Maj or i t y op. ,  ¶¶12,  72 n. 12 

¶84 Di f f er ent  l egal  and publ i c pol i cy i ssues may ar i se i n 

di f f er ent  di sput es and under  di f f er ent  cont r act  pr ovi s i ons.   

Di f f er ent  i ssues may ar i se when gest at i onal  sur r ogacy 

agr eement s,  r at her  t han t r adi t i onal  sur r ogacy agr eement s,  ar e 

i mpl i cat ed.   I n al l  sur r ogacy cont r act s,  publ i c pol i cy i ssues 

ar e i n t he f or ef r ont . 3   

¶85 Second,  I  wr i t e because t he pr esent  case ar ose as a 

pet i t i on by Davi d Rosecky f or  pat er ni t y  r equest i ng a 

det er mi nat i on of  t he l egal  cust ody and physi cal  pl acement  of  t he 

named chi l d.   The maj or i t y opi ni on i gnor es t he post ur e of  t he 

                                                 
3 Pol i cy deci s i ons t o be made i n val i dat i ng or  voi di ng 

sur r ogacy agr eement s appear  i n t he case l aw and st at ut es of  
ot her  st at es and nat i ons.   See,  e. g. ,  Uni f .  Par ent age Act  Ar t .  
8,  9B U. L. A.  360 ( 2000)  ( gest at i onal  agr eement ) ;  Amer i can Bar  
Associ at i on,  Model  Act  Gover ni ng Assi st ed Repr oduct i ve 
Technol ogy ( 2008) ,  avai l abl e at  
ht t p: / / apps. amer i canbar . or g/ f ami l y/ commi t t ees/ ar t model act . pdf  
( l ast  v i s i t ed June 28,  2013) .  
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case and mi schar act er i zes t he i nst ant  case as s i mpl y a cont r act  

di sput e.   Maj or i t y op. ,  ¶¶28,  48,  55- 60,  66- 69.   

¶86 Al l  t hr ee act i ons br ought  by Davi d Rosecky,  t he 

bi ol ogi cal  f at her ——f or  pat er ni t y,  cust ody,  and physi cal  

pl acement ——ar e,  under  t he pl ai n t ext  of  t he st at ut es,  

cat egor i zed as " act i ons af f ect i ng t he f ami l y, "  and as such ar e 

gover ned by Chapt er  767.   See ¶¶104- 112,  i nf r a.   The l egi s l at i ve 

st andar d est abl i shed i n Chapt er  767 f or  l egal  cust ody and 

physi cal  pl acement  of  a chi l d di r ect s cour t s t o " consi der  al l  

f act s r el evant  t o t he best  i nt er est  of  t he chi l d. "   Wi s.  St at .  

§ 767. 41( 5) ( am)  ( emphasi s added) .   I ndeed,  t he l egi s l at ur e has 

enumer at ed 16 f act or s t hat  may be r el evant  f or  a cour t ' s  

consi der at i on i n det er mi ni ng t he best  i nt er est  of  a chi l d,  

i ncl udi ng agr eement s by a par ent .   

¶87 The maj or i t y opi ni on i gnor es t he st at ut es and cr eat es 

i t s own st andar d f or  deci di ng t he l egal  cust ody and physi cal  

pl acement  of  t he chi l d.   The gui di ng pr i nci pl e f or  l egal  cust ody 

and physi cal  pl acement  when a sur r ogacy agr eement  i s i mpl i cat ed,  

accor di ng t o t he maj or i t y opi ni on,  wi l l  be t he cust ody and 

pl acement  pr ovi s i ons set  f or t h i n t he sur r ogacy cont r act  unl ess 

enf or cement  of  t he cont r act  i s  " cont r ar y t o t he best  i nt er est s 

of  t he chi l d. "   Maj or i t y op. ,  ¶¶3,  4,  30,  31,  55,  69,  74,  75.    

¶88 The maj or i t y opi ni on depar t s f r om t he l egi s l at i ve 

mandat e.   Yet  t he maj or i t y opi ni on does not  expl ai n why a chi l d 

bor n of  al t er nat i ve r epr oduct i ve met hods shoul d have di f f er ent  

r i ght s and be t r eat ed di f f er ent l y under  t he cust ody and 

pl acement  st at ut es t han any ot her  chi l d.      
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I  

¶89 The quest i on whet her  t o enf or ce sur r ogacy cont r act s i s 

a mat t er  of  f i r st  i mpr essi on f or  t hi s cour t ,  but  not  f or  

l egi s l at ur es and cour t s of  ot her  st at es and nat i ons and not  f or  

l egal  comment at or s and schol ar s.   I n t he l ast  t hr ee year s al one,  

over  180 l aw j our nal  ar t i c l es have been publ i shed addr essi ng 

sur r ogacy cont r act s.    

¶90 Nonet hel ess,  t he maj or i t y opi ni on has no hesi t ancy i n 

decl ar i ng t hat  publ i c pol i cy suppor t s t he enf or cement  of  such 

cont r act s.  Maj or i t y op. ,  ¶¶64,  69.   Yet  t he val i di t y of  

sur r ogacy cont r act s,  i n whol e or  i n par t ,  i s  at  t hi s ver y t i me 

bei ng debat ed acr oss t he gl obe.    

¶91 Ot her  st at es and nat i ons ar e,  at  best ,  di v i ded over  

whet her  t o enf or ce such cont r act s because of  t he di f f i cul t  

publ i c pol i cy i ssues t hey pr esent .   A r ecent  l aw r evi ew ar t i c l e 

summar i zed t he var i ous appr oaches t o sur r ogacy cont r act s f r om 

st at e t o st at e as f ol l ows:    

Ther e i s no cl ear  maj or i t y appr oach t o sur r ogacy.  
Ther e i s not  even a c l ear  pl ur al i t y appr oach.  Some 
st at es per mi t  and enf or ce a wi de r ange of  sur r ogacy 
cont r act s.   Some enf or ce onl y a l i mi t ed subset  of  such 
cont r act s.   Many st at es have no l aw on t he subj ect  or  
r ef use t o enf or ce sur r ogacy cont r act s.   Thr ee st at es 
not  onl y r ef use t o enf or ce sur r ogacy cont r act s,  but  
i mpose ci v i l  or  cr i mi nal  penal t i es on t hose ar r angi ng 
and ent er i ng i nt o sur r ogacy cont r act s. 4 

                                                 
4 Paul  G.  Ar shagouni ,  Be Fr ui t f ul  and Mul t i pl y ,  by Ot her  

Means I f  Necessar y:   The Ti me Has Come t o Recogni ze and Enf or ce 
Gest at i onal  Sur r ogacy Agr eement s,  61 DePaul  L.  Rev.  799,  800 
( 2012) .   See gener al l y Raf t opol  v.  Ramey,  12 A. 3d 783,  801- 804 
n. 35- 46 ( Conn.  2011)  ( col l ect i ng st at ut es and cases) .   See 
maj or i t y op. ,  ¶64 n. 11.  
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¶92 Beyond t he f act  t hat  t her e i s no cl ear  maj or i t y 

appr oach t o sur r ogacy among t he st at es t hat  have act ed,  many 

st at es st i l l  have sai d v i r t ual l y not hi ng on t he t opi c. 5  Among 

t hose t hat  have act ed,  t he l egi s l at i ve appr oach var i es 

s i gni f i cant l y f r om st at e t o st at e. 6       

¶93 Sever al  st at e l egi s l at ur es ban t r adi t i onal  sur r ogacy 

cont r act s,  whi l e ot her s per mi t  t r adi t i onal  sur r ogacy cont r act s 

under  cer t ai n c i r cumst ances.   Some st at es di f f er ent i at e bet ween 

t r adi t i onal  and gest at i onal  sur r ogacy cont r act s.   I n some st at es 

i n whi ch no st at ut es cover  sur r ogacy cont r act s,  cour t s have hel d 

                                                 
5 7 Wi l l i s t on on Cont r act s § 16. 22 Sur r ogacy Agr eement s ( 4t h 

ed.  2012) .   See al so Dar r a L.  Hof man,  " Mama' s Baby,  Daddy' s 
Maybe: "   A St at e- by- St at e Sur vey of  Sur r ogacy Laws and Thei r  
Di spar at e Gender  I mpact ,  35 Wm.  Mi t chel l  L.  Rev.  449 ( 2009) .  

6 See,  e. g. ,  Al a.  Code § 26- 10A- 34( c)  ( 2013) ;  Ar i z.  Rev.  
St at .  Ann.  § 25- 218 ( 2012) ;  Ar k.  Code Ann.  § 9- 10- 201( b)  ( West  
2013) ;  D. C.  Code § 16- 402 ( 2012) ;  Fl a.  St at .  Ann.  §§ 63. 212-
. 213,  § 742. 15 ( West  2011) ;  I nd.  Code Ann.  §§ 31- 20- 1- 1 t o - 3 
( West  2013) ;  750 I l l .  Comp.  St at .  Ann.  §§ 47/ 1 t o / 75 ( West  
2010) ;  I owa Code Ann.  § 710. 11 ( West  2013) ;  Ky.  Rev.  St at .  Ann.  
§ 199. 590( 4)  ( West  2012) ;  La.  Rev.  St at .  Ann.  § 9: 2713 ( 2012) ;  
Mi ch.  Comp.  Laws Ann.  §§ 722. 851- . 863 ( West  2013) ;  Neb.  Rev.  
St at .  § 25- 21, 200 ( 2012) ;  Nev.  Rev.  St at .  Ann.  § 126. 045 ( West  
2011) ;  N. H.  Rev.  St at .  Ann.  §§ 168- B: 1 t o B: 32 ( 2013) ;  N. Y.  Dom.  
Rel .  Law §§ 121- 124 ( McKi nney 2010) ;  N. D.  Cent .  Code §§ 14- 18-
05,  - 08 ( 2011) ;  Tex.  Fam.  Code Ann.  §§ 160. 751- . 763 ( Ver non 
2013) ;  Ut ah Code Ann.  §§ 78B- 15- 801 t o - 809 ( West  2012) ;  Va.  
Code Ann.  §§ 20- 156 t o - 165 ( West  2012) ;  Wash.  Rev.  Code Ann.  
§§ 26. 26. 210- . 260 ( West  2013) .   

See al so 7 Wi l l i s t on on Cont r act s § 16. 22 n. 12 ( 4t h ed.  
2012)  ( Sur r ogacy Agr eement s) ;  Anne R.  Dana,  Not e,  The St at e of  
Sur r ogacy Laws:  Det er mi ni ng Legal  Par ent age f or  Gay Fat her s,  18 
Duke J.  Gender  L.  & Pol ' y 353,  Appendi x 1 ( 2010- 2011) .   See 
gener al l y Raf t opol ,  12 A. 3d at  801- 804 n. 35- 46 ( col l ect i ng 
st at ut es and cases) .  
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sur r ogacy cont r act s voi d and unenf or ceabl e as cont r ar y t o publ i c  

pol i cy. 7   

¶94 Law r evi ew ar t i c l es have t r acked t he st at us of  

sur r ogacy cont r act s ar ound t he wor l d. 8  Onl y a l i mi t ed number  of  

nat i ons have expl i c i t l y  addr essed sur r ogacy by st at ut e or  

t hr ough cour t  r ul i ngs. 9  Sever al  count r i es have r ej ect ed 

movement s t o per mi t  sur r ogacy wi t hi n t hei r  count r i es.   Some 

                                                 
7 See,  e. g. ,  I n r e Mar r i age of  Moschet t a,  30 Cal .  Rpt r .  2d 

893 ( Cal .  Ct .  App.  1994) ;  R. R.  v.  M. H. ,  689 N. E. 2d 790 ( Mass.  
1998) ;  Mat t er  of  Baby M. ,  537 A. 2d 1227 ( N. J.  1988) .  

8 See,  e. g. ,  Dani el  Gr uenbaum,  For ei gn Sur r ogat e Mot her hood:   
Mat er  Semper  Cer t a Er at ,  60 Am.  J.  Comp.  L.  475 ( 2012) ;  Ai l i s  L.  
Bur pee,  Not e,  Momma Dr ama:   A St udy of  How Canada' s Nat i onal  
Regul at i on of  Sur r ogacy Compar es t o Aust r al i a' s I ndependent  
St at e Regul at i on of  Sur r ogacy,  37 Ga.  J.  I nt ' l  & Comp.  L.  305,  
309 ( 2008- 2009) ;  Aust i n Cast er ,  Not e,  Don' t  Spl i t  t he Baby:   How 
t he U. S.  Coul d Avoi d Uncer t ai nt y and Unnecessar y Li t i gat i on and 
Pr omot e Equal i t y by Emul at i ng t he Br i t i sh Sur r ogacy Law Regi me,  
10 Conn.  Pub.  I nt .  L. J.  477 ( 2010- 2011) ;  Sar ah Mor t azavi ,  Not e,  
I t  Takes a Vi l l age t o Make a Chi l d:   Cr eat i ng Gui del i nes f or  
I nt er nat i onal  Sur r ogacy,  100 Geo.  L. J.  2249 ( 2012) ;  Sasha N.  
Swovel and,  Not e,  Sur r ogacy and I nsur ance:   The Cal l  f or  
St at ut or y Ref or m i n Ohi o,  26 J. L.  & Heal t h 143 ( 2013) .  

9 For  exampl e,  t he Uni t ed Ki ngdom,  one of  t he mor e common 
sur r ogacy cent er s,  has a uni f or m sur r ogacy l aw t hat  empl oys an 
i ndependent  et hi cs commi t t ee t o eval uat e sur r ogacy r equest s on a 
case- by- case basi s and r ecogni zes par ent s t hr ough par ent al  
or der s.   Par ent al  r i ght s ar e based on t he wel f ar e of  t he chi l d.   
Human Fer t i l i sat i on and Embr yol ogy Act ,  1990,  c.  37 ( U. K. )  
( amended 2008) ,  avai l abl e at  ht t p: / / www. l egi s l at i on. gov. uk/  
ukpga/ 1990/ 37/ cont ent s/ enact ed ( l ast  v i s i t ed June 28,  2013) .   
See Mor t azavi ,  supr a not e 8,  at  2270- 71.  
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count r i es t hat  r ecogni ze sur r ogacy have l egal i zed al t r ui st i c 

sur r ogacy but  not  commer ci al  sur r ogacy. 10       

¶95 These conf l i c t i ng appr oaches have t r ansnat i onal  

i mpl i cat i ons,  one r esul t  bei ng t hat  some Amer i can st at es wi t h 

l ess r est r i ct i ve or  no l aws on t he i ssue have become i nt er st at e 

and i nt er nat i onal  medi cal  sur r ogacy t our i sm dest i nat i ons.   I t  i s  

est i mat ed t hat  over  1, 400 babi es ar e bor n i n t he Uni t ed St at es 

each year  f or  i nt er nat i onal  par ent s wi t h t he assi st ance of  a 

sur r ogat e,  somet i mes Amer i can,  somet i mes f or ei gn. 11   

¶96 Thus,  t he pr esent  case i s s i gni f i cant  f or  peopl e i n 

Wi sconsi n and ar ound t he wor l d.    

                                                 
10 I n a commer ci al  sur r ogacy ar r angement ,  t he sur r ogat e and 

of t en a t hi r d par t y st and t o gai n f i nanci al l y f r om t he bi r t h of  
t he chi l d.   I n cont r ast ,  an al t r ui st i c sur r ogacy ar r angement  may 
i nvol ve payment  t o t he sur r ogat e t o cover  expenses associ at ed 
wi t h t he pr egnancy and bi r t h,  but  nei t her  she nor  a t hi r d par t y 
i s pai d a f ee f or  t he ser vi ce i t sel f .   See Bur pee,  supr a not e 8,  
at  309.  

For  t he Canadi an l aw,  see Assi st ed Human Repr oduct i on Act ,  
S. C.  2004,  c.  2 ( Can. ) ,  avai l abl e at  ht t p: / / l aws-
l oi s. j ust i ce. gc. ca/ PDF/ A- 13. 4. pdf  ( l ast  v i s i t ed June 28,  2013) .  

11 Swovel and,  supr a not e 8,  at  164.  

The Uni t ed St at es i s second onl y t o I ndi a i n pr ovi di ng 
sur r ogat es.   I ndi a,  wi t h no l aw on t he i ssue,  per mi t s bot h 
commer ci al  and al t r ui st i c sur r ogacy ar r angement s and has become 
a popul ar  medi cal  sur r ogacy t our i sm dest i nat i on f or  coupl es 
seeki ng l ower - cost  sur r ogacy ar r angement s wi t hout  bei ng mi r ed i n 
r ed t ape.   Mor t azavi ,  supr a not e 8,  at  2271- 72;  Kat hl een Par ker ,  
Edi t or i al ,  Sur r ogacy Exposed,  Wi s.  St at e J. ,  May 26,  2013,  at  
E3.   See al so Emanuel l a Gr i nber g,  The hi ghs and l ows of  f or ei gn 
sur r ogacy,  CNN Li v i ng ( Mar .  29,  2012)  avai l abl e at  
ht t p: / / www. cnn. com/  2012/ 03/ 29/ l i v i ng/ sacr ed- t hr ead- f or ei gn-
sur r ogacy/  ( l ast  v i s i t ed June 28,  2013) .  
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¶97 As I  see i t ,  many publ i c pol i cy i ssues i nvol v i ng t he 

t r adi t i onal  sur r ogat e,  t he bi ol ogi cal  f at her ,  and t he chi l d may 

be at  st ake i n a l egal  cust ody and physi cal  pl acement  di sput e i n 

whi ch a sur r ogacy cont r act  i s  i mpl i cat ed. 12  Sur r ogacy cont r act s 

by t hei r  ver y nat ur e f ocus on t he i nt er est s of  t he s i gnat or i es 

and t he si gnat or i es '  v i ews of  what  i s i n t he best  i nt er est  of  

t he chi l d at  t he t i me t he cont r act  i s  execut ed.   See maj or i t y 

op. ,  ¶1.   A cour t  must  v i ew t he l egal  cust ody and physi cal  

pl acement  of  a chi l d,  i r r espect i ve of  t he means of  r epr oduct i on,  

t hr ough a wi der  l ens,  wi t h emphasi s on t he best  i nt er est  of  t he 

chi l d,  i ncl udi ng t he l egal  and const i t ut i onal  r i ght s of  t he 

chi l d,  at  t he t i me of  t he cour t  pr oceedi ngs.    

¶98 The publ i c pol i cy i mpl i cat i ons of  a t r adi t i onal  

sur r ogacy cont r act  when t he l egal  cust ody and physi cal  pl acement  

of  an exi st i ng chi l d ar e at  i ssue,  as i n t he pr esent  case,  

i ncl ude:   

•  Publ i c pol i cy agai nst  baby- buyi ng; 13    

                                                 
12 For  exampl e,  a di sput e may ar i se when t he sur r ogat e or  

t he i nt ended par ent s seek an abor t i on.   See El i zabet h Cohen,  
Sur r ogat e Of f er ed $10, 000 t o Abor t  Baby,  CNN Heal t h ( Mar .  6,  
2013) ,  avai l abl e at  ht t p: / / www. cnn. com/ 2013/ 03/ 04/ heal t h/  
sur r ogacy- kel l ey- l egal - bat t l e/ i ndex. ht ml  ( l ast  v i s i t ed June 28,  
2013)   ( Medi cal  t est s showed an abnor mal i t y of  t he f et us.   The 
agr eement  ent er ed i nt o i n t he St at e of  Connect i cut  aut hor i zed 
t he i nt ended par ent s t o det er mi ne whet her  an abor t i on woul d be 
per f or med;  t he sur r ogat e r ef used an abor t i on and moved t o a 
st at e t hat  appear ed t o have l aws mor e f avor abl e t o t he 
sur r ogat e' s posi t i on. ) .  

13 I n t he f i r st  sur r ogacy case i n t he count r y,  t he New 
Jer sey Cour t  decl ar ed:   

We have f ound t hat  our  pr esent  l aws do not  per mi t  t he 
sur r ogacy cont r act  used i n t hi s case.   Nowher e,  
however ,  do we f i nd any l egal  pr ohi bi t i on agai nst  
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•  Publ i c pol i cy agai nst  t he expl oi t at i on of  women; 14 

•  St at ut es and case l aw r el at i ng t o adopt i on,  i ncl udi ng 

t er ms of  consent , 15 t er mi nat i on of  par ent al  r i ght s, 16  

and t he payment  of  f unds; 17 and 

                                                                                                                                                             
sur r ogacy when t he sur r ogat e mot her  vol unt eer s,  
wi t hout  any payment ,  t o act  as a sur r ogat e and i s 
gi ven t he r i ght  t o change her  mi nd and t o asser t  her  
par ent al  r i ght s.   Mor eover ,  t he Legi s l at ur e r emai ns 
f r ee t o deal  wi t h t hi s most  sensi t i ve i ssue as i t  sees 
f i t ,  subj ect  onl y t o const i t ut i onal  const r ai nt s.    

Baby M. ,  537 A. 2d at  1264.  

Wi sconsi n st at ut es r egul at e payment s r egar di ng chi l dr en.   
See,  e. g. ,  Wi s.  St at .  § 48. 913 ( al l owi ng cer t ai n payment s by 
pr oposed adopt i ve par ent s t o bi r t h par ent ) ;  Wi s.  St at .  § 948. 24 
( cr i mi nal i z i ng payment s f or  chi l d pl acement  and ser vi ces not  
expl i c i t l y  aut hor i zed by st at ut e) .   See maj or i t y op. ,  ¶¶45,  53.  

14 The Mi chi gan cour t  of  appeal s expl ai ned t he compel l i ng 
st at e i nt er est s i n pr ohi bi t i ng sur r ogacy cont r act s as f ol l ows:  
( 1)  pr event i ng chi l dr en f r om becomi ng mer e commodi t i es;  ( 2)  
pr ot ect i ng t he best  i nt er est s of  t he chi l d,  because sur r ogacy 
ar r angement s f ocus sol el y on t he par ent s '  i nt er est s and desi r es;  
and ( 3)  pr event i ng t he expl oi t at i on of  women.   Doe v.  At t or ney 
Gen. ,  487 N. W. 2d 484 ( Mi ch.  Ct .  App.  1992) .  

For  a di scussi on of  t he adver t i s i ng di r ect ed at  pr ospect i ve 
sur r ogat es,  t he f ees pai d t o t hem,  t he t hi r d par t i es who benef i t  
f r om ar r angi ng sur r ogacy cont r act s,  and t he pot ent i al  f or  
expl oi t i ng poor  women,  see Kat hl een Par ker ,  Edi t or i al ,  Sur r ogacy 
Exposed,  Wi s.  St at e J. ,  May 26,  2013,  at  E3 ( " [ W] e haven' t  
scr aped t he sur f ace of  t he met aphysi cal ,  spi r i t ual ,  emot i onal ,  
[ and]  psychol ogi cal  i ssues"  t hat  accompany t he sur r ogacy 
busi ness. ) .  

A s i mpl e Googl e sear ch of  " Wi sconsi n Sur r ogacy"  t ur ns up 
adver t i sement s of f er i ng up t o $50, 000 f or  women t o ser ve as 
sur r ogat es.   
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•  St at ut es and case l aw gover ni ng l egal  cust ody and 

physi cal  pl acement  f ocusi ng on t he best  i nt er est s of  

t he chi l d. 18 

                                                                                                                                                             
15 Wi sconsi n has st r i ngent  r equi r ement s f or  vol unt ar y 

consent  t o t er mi nat e par ent al  r i ght s t hat  r equi r e a par ent  t o 
appear  i n cour t  or  pr ovi de wr i t t en consent  i n t he pr esence of  a 
j udge,  embassy,  or  consul at e of f i c i al .   See Wi s.  St at .  § 48. 41.   
I n adopt i on s i t uat i ons,  a mot her  can wi t hdr aw her  consent  even 
af t er  agr eei ng t o gi ve her  chi l d up f or  adopt i on.   Mat t er  of  
Adopt i on of  R. P. R. ,  98 Wi s.  2d 613,  619,  297 N. W. 2d 833 ( 1980) .  

16 I ndeed t he maj or i t y opi ni on st r i kes down a pr ovi s i on of  
t he Par ent age Agr eement  r egar di ng t he t er mi nat i on of  par ent al  
r i ght s on t he gr ound t hat  t he Agr eement  v i ol at es Wi sconsi n 
st at ut es.   Maj or i t y op. ,  ¶65.  

Ot her  st at es have al so decl ar ed sur r ogacy cont r act s or  
par t s t her eof  i nval i d because t hey conf l i c t  wi t h l egi s l at i on 
gover ni ng adopt i on and t he t er mi nat i on of  par ent al  r i ght s,  t he 
publ i c pol i cy embodi ed i n t he st at ut es,  and case l aw.   See Baby 
M. ,  537 A. 2d at  1242- 44.  

The Cal i f or ni a cour t  of  appeal s r ef used t o gi ve ef f ect  t o 
t he t er ms of  a t r adi t i onal  sur r ogacy agr eement ,  hol di ng t hat  
" enf or cement  of  a t r adi t i onal  sur r ogacy cont r act  by i t sel f  i s  
i ncompat i bl e wi t h t he par ent age and adopt i on st at ut es al r eady on 
t he books. "   Moschet t a,  30 Cal .  Rpt r .  2d at  894- 95.    

Compar e t hese deci s i ons r ef usi ng t o enf or ce t r adi t i onal  
sur r ogacy cont r act s wi t h cour t  deci s i ons appr ovi ng gest at i onal  
sur r ogacy ar r angement s.   See,  e. g. ,  Johnson v.  Cal ver t ,  851 P. 2d 
776 ( Cal .  1993) ;  Raf t opol  v.  Ramey,  12 A. 3d 783 ( Conn.  2011) ;  
J. F.  v.  D. B. ,  879 N. E. 2d 740 ( Ohi o 2007) .   

17 I n New Yor k,  a sur r ogacy agr eement  was decl ar ed voi d and 
unenf or ceabl e because i t  v i ol at ed t he st at ut or y pr ohi bi t i on 
agai nst  accept ance of  compensat i on i n exchange f or  t he sur r ender  
of  a chi l d f or  adopt i on.   Mat t er  of  Adopt i on of  Paul ,  550 
N. Y. S. 2d 815 ( 1990) .   New Yor k has si nce banned sur r ogacy 
cont r act s by st at ut e.   N. Y.  Dom.  Rel .  Law §§ 122- 123 ( McKi nney 
2010) .  

18 Doe v.  At t or ney Gen. ,  487 N. W. 2d 484 ( Mi ch.  Ct .  App.  
1992) .  



No.   2011AP2166. ssa 

 

12 
 

¶99 I n my opi ni on,  when f aced wi t h a di sput e r el at i ng t o 

l egal  cust ody and physi cal  pl acement  of  a chi l d,  a c i r cui t  cour t  

must  car ef ul l y scr ut i ni ze t he sur r ogacy cont r act  t o ensur e t hat  

t he cont r act  does not  cont r avene publ i c pol i cy.   I  do not  j oi n 

t he maj or i t y ' s over l y br oad hol di ng t hat  " a [ Par ent age 

Agr eement ]  i s  a val i d,  enf or ceabl e cont r act  unl ess enf or cement  

i s cont r ar y t o t he best  i nt er est s of  t he chi l d. "   Maj or i t y op. ,  

¶3 ( emphasi s added) .     

I I  

¶100 I  t ur n now t o t he second i ssue,  namel y what  r ul e of  

l aw t he ci r cui t  cour t  shoul d appl y t o deci de t he l egal  cust ody 

and physi cal  pl acement  of  t he chi l d i n t he pr esent  case.    

¶101 The maj or i t y opi ni on cr eat es i t s own l aw,  i nst r uct i ng 

c i r cui t  cour t s t o enf or ce t he Par ent age Agr eement  unl ess 

enf or cement  i s cont r ar y t o t he best  i nt er est s of  t he chi l d.   

Maj or i t y op. ,  ¶¶3,  4,  30,  31,  55,  69,  74,  75. 19   

¶102 I n cont r ast  wi t h t he maj or i t y opi ni on,  I  woul d 

i nst r uct  t he c i r cui t  cour t  t o adher e t o t he l egi s l at ur e' s 

di r ect i ons i n Wi s.  St at .  § 767. 41( 5) ( am) .   Thi s st at ut e 

                                                                                                                                                             
The Supr eme Judi c i al  Cour t  of  Massachuset t s hel d t hat  no 

pr i vat e sur r ogacy agr eement  concer ni ng t he cust ody of  a chi l d 
can be concl usi ve,  because a j udge must  deci de what  i s i n best  
i nt er est  of  chi l d.   R. R.  v.  M. H. ,  689 N. E. 2d 790 ( Mass.  1998) .  

19 The phr ase " cont r ar y t o t he best  i nt er est  of  t he chi l d"  
i s not  ent i r el y new t o Wi sconsi n st at ut es.   None of  t he st at ut es  
usi ng t he phr ase appl i es t o t he pr esent  case.   The l egi s l at ur e 
seems t o have gi ven gui dance t o t he cour t s i n t hese st at ut es 
r egar di ng what  i s cont r ar y t o t he best  i nt er est s of  t he chi l d.   
See,  e. g. ,  Wi s.  St at .  §§ 48. 365( 2g) ( b) 3. ,  48. 977( 2) ( f ) ,  
767. 41( 2) d) 1. ,  767. 80( 2) ,  938. 18( 6)  ( " cont r ar y t o t he best  
i nt er est s of  t he j uveni l e" ) .  
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expl i c i t l y  gover ns a c i r cui t  cour t ' s  det er mi nat i on of  l egal  

cust ody and physi cal  pl acement  of  a chi l d.    

¶103 The maj or i t y opi ni on devi at es f r om t he st at ut e by 

bol dl y but  er r oneousl y asser t i ng t hat  t hi s act i on i s not  an 

" act i on af f ect i ng t he f ami l y. "   Maj or i t y op. ,  ¶43.    

¶104 On t he cont r ar y,  t he pr esent  case i s,  wi t hout  

quest i on,  " an act i on af f ect i ng t he f ami l y"  and i s gover ned by 

Chapt er  767 of  t he st at ut es.    

¶105 The st at ut e,  Wi s.  St at .  § 767. 001,  def i nes " act i on 

af f ect i ng t he f ami l y"  t o mean an act i on t o det er mi ne pat er ni t y,  

a cust ody act i on,  and an act i on concer ni ng phys i cal  pl acement ,  

i n addi t i on t o ot her  act i ons. 20  Davi d Rosecky,  t he bi ol ogi cal  

f at her  ( and not  t he husband of  t he bi ol ogi cal  mot her )  br ought  

t he i nst ant  case as a pat er ni t y act i on.   A pat er ni t y act i on 

                                                 
20 Wi sconsi n St at .  § 767. 001,  " Def i ni t i ons, "  pr ovi des i n 

r el evant  par t :  

I n t hi s chapt er :  

( 1)  " Act i on af f ect i ng t he f ami l y"  means any of  t he 
f ol l owi ng act i ons:  

.  .  .  .  

( e)  Cust ody.  

.  .  .  .  

( k)  Concer ni ng per i ods of  physi cal  pl acement  or  
v i s i t at i on r i ght s t o chi l dr en,  i ncl udi ng an act i on t o 
pr ohi bi t  a move wi t h or  t he r emoval  of  a chi l d under  
s.  767. 481( 3) ( c) .  

.  .  .  .  

( L)  To det er mi ne pat er ni t y.  
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pr ot ect s a bi ol ogi cal  f at her ' s r i ght s associ at ed wi t h t he 

par ent age of  a chi l d.   

¶106 Davi d Rosecky had t o have a cour t  det er mi nat i on of  

pat er ni t y.   The Wi sconsi n st at ut es cr eat e a pr esumpt i on t hat  t he 

husband of  t he bi r t h mot her  ( not  Davi d Rosecky)  i s t he 

bi ol ogi cal  f at her  of  t he chi l d.    

¶107 Accor di ng t o t he st at ut es,  a husband i s pr esumed t o be 

t he f at her  of  a chi l d when t he chi l d i s bor n dur i ng wedl ock. 21  

                                                 
21 Wi sconsi n St at .  § 891. 41 pr ovi des as f ol l ows:  

891. 41.  Pr esumpt i on of  pat er ni t y based on mar r i age of  
t he par t i es.  

( 1)  A man i s pr esumed t o be t he nat ur al  f at her  of  a 
chi l d i f  any of  t he f ol l owi ng appl i es:  

( a)  He and t he chi l d' s nat ur al  mot her  ar e or  have been 
mar r i ed t o each ot her  and t he chi l d i s concei ved or  
bor n af t er  mar r i age and bef or e t he gr ant i ng of  a 
decr ee of  l egal  separ at i on,  annul ment  or  di vor ce 
bet ween t he par t i es.  

( b)  He and t he chi l d' s nat ur al  mot her  wer e mar r i ed t o 
each ot her  af t er  t he chi l d was bor n but  he and t he 
chi l d' s nat ur al  mot her  had a r el at i onshi p wi t h one 
anot her  dur i ng t he per i od of  t i me wi t hi n whi ch t he 
chi l d was concei ved and no ot her  man has been 
adj udi cat ed t o be t he f at her  or  pr esumed t o be t he 
f at her  of  t he chi l d under  par .  ( a) .  

( 2)  I n a l egal  act i on or  pr oceedi ng,  a pr esumpt i on 
under  sub.  ( 1)  i s r ebut t ed by r esul t s of  a genet i c 
t est ,  as def i ned i n s.  767. 001 ( 1m) ,  t hat  show t hat  a 
man ot her  t han t he man pr esumed t o be t he f at her  under  
sub.  ( 1)  i s not  excl uded as t he f at her  of  t he chi l d 
and t hat  t he s t at i st i cal  pr obabi l i t y  of  t he man' s 
par ent age i s 99. 0% or  hi gher ,  even i f  t he man pr esumed 
t o be t he f at her  under  sub.  ( 1)  i s unavai l abl e t o 
submi t  t o genet i c t est s,  as def i ned i n s.  767. 001 
( 1m) .  



No.   2011AP2166. ssa 

 

15 
 

Fur t her mor e,  anot her  st at ut e pr ovi des t hat  when a woman i s  

ar t i f i c i al l y  i nsemi nat ed wi t h semen donat ed by a man who i s not  

her  husband,  t he husband i s deemed t he nat ur al  f at her  of  t he 

chi l d ( and t he donor  has no r i ght s r egar di ng t he chi l d) . 22  

Sever al  cases i mpl i cat i ng t hese st at ut es have come t o Wi sconsi n 

                                                 
22 Wi sconsi n St at .  § 891. 40 pr ovi des as f ol l ows:   

891. 40.   Ar t i f i c i al  i nsemi nat i on 

( 1)  I f ,  under  t he super vi s i on of  a l i censed physi c i an 
and wi t h t he consent  of  her  husband,  a wi f e i s 
i nsemi nat ed ar t i f i c i al l y  wi t h semen donat ed by a man 
not  her  husband,  t he husband of  t he mot her  at  t he t i me 
of  t he concept i on of  t he chi l d shal l  be t he nat ur al  
f at her  of  a chi l d concei ved.   The husband' s consent  
must  be i n wr i t i ng and si gned by hi m and hi s wi f e.   
The physi c i an shal l  cer t i f y t hei r  s i gnat ur es and t he 
dat e of  t he i nsemi nat i on,  and shal l  f i l e t he husband' s 
consent  wi t h t he depar t ment  of  heal t h ser vi ces,  wher e 
i t  shal l  be kept  conf i dent i al  and i n a seal ed f i l e 
except  as pr ovi ded i n s.  46. 03( 7) ( bm) .   However ,  t he 
physi c i an' s f ai l ur e t o f i l e t he consent  f or m does not  
af f ect  t he l egal  st at us of  f at her  and chi l d.   Al l  
paper s and r ecor ds per t ai ni ng t o t he i nsemi nat i on,  
whet her  par t  of  t he per manent  r ecor d of  a cour t  or  of  
a f i l e hel d by t he super vi s i ng physi c i an or  el sewher e,  
may be i nspect ed onl y upon an or der  of  t he cour t  f or  
good cause shown.  

( 2)  The donor  of  semen pr ovi ded t o a l i censed 
physi c i an f or  use i n ar t i f i c i al  i nsemi nat i on of  a 
woman ot her  t han t he donor ' s wi f e i s not  t he nat ur al  
f at her  of  a chi l d concei ved,  bear s no l i abi l i t y  f or  
t he suppor t  of  t he chi l d and has no par ent al  r i ght s 
wi t h r egar d t o t he chi l d.  
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appel l at e cour t s t o det er mi ne t he pat er ni t y of  a chi l d bor n 

dur i ng a mar r i age. 23   

¶108 Davi d Rosecky' s pat er ni t y pet i t i on asked t he ci r cui t  

cour t  t o det er mi ne t hat  Davi d Rosecky i s t he f at her  of  t he chi l d 

f or  al l  l egal  pur poses,  t o di r ect  t he sect i on of  Vi t al  

St at i st i cs f or  t he St at e of  Wi sconsi n t o i dent i f y Davi d Rosecky 

as t he bi r t h f at her  of  t he chi l d, 24 and t o det er mi ne t hat  Davi d 

Rosecky shal l  have l egal  cust ody and physi cal  pl acement  of  t he 

chi l d.    

¶109 Af t er  t he pat er ni t y act i on was f i l ed,  and as par t  of  

t he pat er ni t y act i on,  t he par t i es st i pul at ed t hat  Davi d Rosecky 

i s t he f at her  of  t he chi l d and t hat  t he sur r ogat e mot her ' s 

husband shal l  be excl uded as t he f at her  of  t he chi l d.    

¶110 I n a pat er ni t y act i on,  a c i r cui t  cour t  may deci de 

l egal  cust ody and physi cal  pl acement  of  t he named chi l d.   

Wi sconsi n St at .  § 767. 41( 1) ( b)  pr ovi des t hat  i n r ender i ng a 

j udgment  of  pat er ni t y,  " t he cour t  shal l  make pr ovi s i ons as i t  

deems j ust  and r easonabl e concer ni ng t he l egal  cust ody and 

physi cal  pl acement  of  any mi nor  chi l d of  t he par t i es .  .  .  "  

( emphasi s added) .   Wi sconsi n St at .  § 767. 41( 1)  pr ovi des,  i nt er  

                                                 
23 See,  e. g. ,  Randy A. J.  v.  Nor ma I . J. ,  2004 WI  41,  270 

Wi s.  2d 384,  677 N. W. 2d 630 ( husband f i l ed f or  di vor ce seeki ng 
cust ody of  chi l d;  wi f e count er cl ai med chal l engi ng husband' s 
pat er ni t y) ;  I n r e Pat er ni t y of  T. R. B. ,  160 Wi s.  2d 840,  467 
N. W. 2d 553 ( Ct .  App.  1991)  ( s i ngl e man f i l ed pat er ni t y c l ai m t o 
chi l d bor n t o anot her  man' s wi f e) ;  St r awser  v .  St r awser ,  126 
Wi s.  2d 485,  377 N. W. 2d 196 ( Ct .  App.  1985)  ( on di vor ce,  husband 
chal l enged pat er ni t y of  chi l dr en bor n dur i ng mar r i age) .  

24 Bi r t h cer t i f i cat es may be changed by t he st at e r egi st r ar  
of  v i t al  st at i st i cs.   See Wi s.  St at .  §§ 69. 01( 24) ,  69. 15( 1) .    



No.   2011AP2166. ssa 

 

17 
 

al i a,  t hat  " t he quest i on of  a chi l d' s cust ody may be det er mi ned 

as an i nci dent  of  any act i on af f ect i ng t he f ami l y .  .  .  . "  

¶111 Accor di ngl y,  Chapt er  767,  whi ch gover ns " act i ons 

af f ect i ng t he f ami l y, "  gover ns t he pr esent  case f or  at  l east  

t hr ee di st i nct  r easons;  t he pr esent  case i nvol ves t hr ee act i ons 

af f ect i ng t he f ami l y:  cust ody,  physi cal  pl acement ,  and 

pat er ni t y.   Maj or i t y op. ,  ¶13- 14.   The Par ent age Agr eement  

i t sel f  suppor t s t he concl usi on t hat  t he pr esent  case i nvol ves an 

act i on af f ect i ng t he f ami l y,  as t he Agr eement  speci f i cal l y 

i ncl udes " t he par t i es '  agr eement s as t o par ent age,  l egal  

cust ody,  and physi cal  pl acement . "   Maj or i t y op. ,  ¶10.   

¶112 Under  Chapt er  767,  t he l egi s l at ur e has di r ect ed t hat  

" i n det er mi ni ng l egal  cust ody and per i ods of  physi cal  pl acement ,  

t he cour t  shal l  consi der  al l  f act s r el evant  t o t he best  i nt er est  

of  t he chi l d ( emphasi s added) . "   Wi s.  St at .  § 767. 41( 5) ( am) .   

" Chi l d"  i s st at ut or i l y  def i ned t o mean an i ndi v i dual  who has not  

at t ai ned 18 year s of  age. 25  The i ndi v i dual  whose pat er ni t y,  

cust ody,  and pl acement  ar e t he subj ect  of  t he pr esent  case has 

not  at t ai ned 18 year s of  age.   The st at ut es gover ni ng pat er ni t y,  

l egal  cust ody,  and pl acement  gover n al l  chi l dr en;  t hey do not  

di f f er ent i at e among chi l dr en on t he basi s of  t he r epr oduct i ve 

met hods used.   The maj or i t y opi ni on shoul d not  do so ei t her .     

¶113 Wi sconsi n St at .  § 767. 41( 5) ( am)  has enumer at ed 16 

f act s r el evant  i n det er mi ni ng t he best  i nt er est  of  t he chi l d.   

For  pur poses of  anal ysi s,  t hese f act or s " can be gr ouped i nt o 

f our  br oad cat egor i es .  .  . :  ( 1)  f act or s t hat  anal yze t he wi shes 

                                                 
25 Wi s.  St at .  §§ 822. 02( 2) ;  767. 01( 2m) .   
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of  t he par ent s and t he chi l d;  ( 2)  f act or s t hat  anal yze t he 

st abi l i t y  and consi st ency of  t he par ent s '  r el at i onshi p wi t h t he 

chi l d;  ( 3)  f act or s t hat  f ocus on t he physi cal  and ment al  heal t h 

of  t he par t i es and t he chi l dr en;  and ( 4)  f act or s t hat  l ook at  

t he behavi or s of  each par t y. " 26  

¶114 Sect i on 767. 41( 5) ( am)  pr ovi des as f ol l ows:  

Wis. Stat. § 767.41(5) Factors in custody and physical 
placement determinations. ( am)  .  .  .  i n det er mi ni ng 
l egal  cust ody and per i ods of  physi cal  pl acement ,  t he 
cour t  shal l  consi der  al l  f act s r el evant  t o t he best  
i nt er est  of  t he chi l d.  The cour t  may not  pr ef er  one 
par ent  or  pot ent i al  cust odi an over  t he ot her  on t he 
basi s of  t he sex or  r ace of  t he par ent  or  pot ent i al  
cust odi an.  .  .  .  [ T] he cour t  shal l  consi der  t he 
f ol l owi ng f act or s i n maki ng i t s det er mi nat i on:  

1.  The wi shes of  t he chi l d' s par ent  or  par ent s,  as 
shown by any s t i pul at i on bet ween t he par t i es,  any 
pr oposed par ent i ng pl an or  any l egal  cust ody or  
physi cal  pl acement  pr oposal  submi t t ed t o t he cour t  at  
t r i al .  

2.  The wi shes of  t he chi l d,  whi ch may be communi cat ed 
by t he chi l d or  t hr ough t he chi l d' s guar di an ad l i t em 
or  ot her  appr opr i at e pr of essi onal .  

3.  The i nt er act i on and i nt er r el at i onshi p of  t he chi l d 
wi t h hi s or  her  par ent  or  par ent s,  s i bl i ngs,  and any 
ot her  per son who may si gni f i cant l y af f ect  t he chi l d' s  
best  i nt er est .  

4.  The amount  and qual i t y of  t i me t hat  each par ent  has 
spent  wi t h t he chi l d i n t he past ,  any necessar y 
changes t o t he par ent s '  cust odi al  r ol es and any 
r easonabl e l i f e- st y l e changes t hat  a par ent  pr oposes 
t o make t o be abl e t o spend t i me wi t h t he chi l d i n t he 
f ut ur e.  

                                                 
26 Thomas J.  Wal sh,  I n t he I nt er est  of  A Chi l d:  A 

Compar at i ve Look at  t he Tr eat ment  of  Chi l dr en Under  Wi sconsi n 
and Mi nnesot a Cust ody St at ut es,  85 Mar q.  L.  Rev.  929,  944 ( 2001-
2002)  ( emphasi s added) .  
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5.  The chi l d' s adj ust ment  t o t he home,  school ,  
r el i gi on and communi t y.  

6.  The age of  t he chi l d and t he chi l d' s devel opment al  
and educat i onal  needs at  di f f er ent  ages.  

7.  Whet her  t he ment al  or  physi cal  heal t h of  a par t y,  
mi nor  chi l d,  or  ot her  per son l i v i ng i n a pr oposed 
cust odi al  househol d negat i vel y af f ect s t he chi l d' s 
i nt el l ect ual ,  physi cal ,  or  emot i onal  wel l - bei ng.  

8.  The need f or  r egul ar l y occur r i ng and meani ngf ul  
per i ods of  physi cal  pl acement  t o pr ovi de 
pr edi ct abi l i t y  and st abi l i t y  f or  t he chi l d.  

9.  The avai l abi l i t y  of  publ i c or  pr i vat e chi l d car e 
ser vi ces.  

10.  The cooper at i on and communi cat i on bet ween t he 
par t i es and whet her  ei t her  par t y unr easonabl y r ef uses 
t o cooper at e or  communi cat e wi t h t he ot her  par t y.  

11.  Whet her  each par t y can suppor t  t he ot her  par t y ' s 
r el at i onshi p wi t h t he chi l d,  i ncl udi ng encour agi ng and 
f aci l i t at i ng f r equent  and cont i nui ng cont act  wi t h t he 
chi l d,  or  whet her  one par t y i s l i kel y t o unr easonabl y 
i nt er f er e wi t h t he chi l d' s cont i nui ng r el at i onshi p 
wi t h t he ot her  par t y.  

12.  Whet her  t her e i s evi dence t hat  a par t y engaged i n 
abuse,  as def i ned i n s.  813. 122( 1) ( a) ,  of  t he chi l d,  
as def i ned i n s.  48. 02( 2) .  

12m.  Whet her  any of  t he f ol l owi ng has a cr i mi nal  
r ecor d and whet her  t her e i s evi dence t hat  any of  t he 
f ol l owi ng has engaged i n abuse,  as def i ned i n s.  
813. 122( 1) ( a) ,  of  t he chi l d or  any ot her  chi l d or  
negl ect ed t he chi l d or  any ot her  chi l d:  

a.  A per son wi t h whom a par ent  of  t he chi l d has a 
dat i ng r el at i onshi p,  as def i ned i n s.  813. 12( 1) ( ag) .  

b.  A per son who r esi des,  has r esi ded,  or  wi l l  r esi de 
r egul ar l y or  i nt er mi t t ent l y i n a pr oposed cust odi al  
househol d.  

13.  Whet her  t her e i s evi dence of  i nt er spousal  bat t er y  
as descr i bed under  s.  940. 19 or  940. 20( 1m)  or  domest i c 
abuse as def i ned i n s.  813. 12( 1) ( am) .  
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14.  Whet her  ei t her  par t y has or  had a s i gni f i cant  
pr obl em wi t h al cohol  or  dr ug abuse.  

15.  The r epor t s of  appr opr i at e pr of essi onal s i f  
admi t t ed i nt o evi dence.  

16.  Such ot her  f act or s as t he cour t  may i n each 
i ndi v i dual  case det er mi ne t o be r el evant .  

( Emphasi s added. )   

¶115 No one f act or  enumer at ed i n Wi s.  St at .  § 767. 41( 5)  i s 

necessar i l y  det er mi nat i ve of  cust ody,  and t he same combi nat i on 

of  f act or s does not  necessar i l y  cal l  f or  an i dent i cal  answer  i n 

t wo di f f er ent  cases. 27     

¶116 Si gni f i cant  f or  t he pr esent  case i s t hat  t he 

l egi s l at ur e has expl i c i t l y  i nst r uct ed a c i r cui t  cour t  how t o 

addr ess agr eement s bet ween par ent s and any l egal  or  cust ody 

pr oposal  submi t t ed t o t he cour t .   The l egi s l at ur e envi saged 

agr eement s and pr oposal s,  and t he l egi s l at ur e has di r ect ed 

cour t s t o consi der  " t he wi shes of  t he chi l d' s par ent  or  par ent s,  

as shown by any st i pul at i on bet ween t he par t i es,  any pr oposed 

par ent i ng pl an or  any l egal  cust ody or  physi cal  pl acement  

pr oposal  submi t t ed t o t he cour t  at  t r i al . "   Wi s.  St at .  

§ 767. 41( 5) ( am) 1.   The l egi s l at ur e di d not  di r ect  t he cour t s t o 

r ubber  st amp t he pr oposal  or  or der  speci f i c  per f or mance of  an 

agr eement  r el at i ng t o cust ody and physi cal  pl acement ,  as Davi d 

Rosecky r equest s.   Maj or i t y op. ,  ¶13.   

¶117 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he c i r cui t  

cour t  i n t he pr esent  case er r oneousl y exer ci sed i t s di scr et i on 

                                                 
27 Ki ng v.  Ki ng ( Ki ng I I ) ,  29 Wi s.  2d 586,  590- 91,  139 

N. W. 2d 635 ( 1966) .   
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by r ef usi ng t o consi der  t he Par ent age Agr eement .   I  t hi nk such 

consi der at i on i s r equi r ed by Wi s.  St at .  § 767. 41( 5) .    

¶118 The maj or i t y opi ni on,  however ,  does not  r equi r e a 

c i r cui t  cour t  t o consi der  t he ot her  r el evant  enumer at ed f act or s 

i n § 767. 41( 5)  t o det er mi ne t he best  i nt er est  of  t he chi l d.   

I nst ead t he maj or i t y opi ni on st at es a new r ul e:  A c i r cui t  cour t  

i s  bound by a sur r ogacy cont r act  " unl ess enf or cement  i s cont r ar y 

t o t he best  i nt er est s of  t he chi l d. "   Maj or i t y op. ,  ¶¶3,  4,  30,  

31,  55,  69,  74,  75.  

¶119 The maj or i t y opi ni on er r s as a mat t er  of  l aw by not  

adher i ng t o t he st at ut or y st andar d set  f or t h i n Wi s.  St at .  

§ 767. 41( 5) .   The maj or i t y opi ni on er r s as a mat t er  of  l aw by 

pl aci ng t he sur r ogacy cont r act  above,  and t o t he excl usi on of ,  

al l  ot her  f act or s t he l egi s l at ur e has enumer at ed i n Wi s.  St at .  

§ 767. 41( 5) ( am)  and above t he best  i nt er est  of  t he chi l d.    

¶120 The best  i nt er est  of  t he chi l d i s an or gani z i ng 

pr i nci pl e of  Wi sconsi n f ami l y l aw.   See maj or i t y op. ,  ¶62.   

Accor di ng t o our  case l aw,  " The l egi s l at ur e has cl ear l y and 

r epeat edl y expr essed t he pol i cy t hat  cour t s ar e t o act  i n t he 

best  i nt er est  of  chi l dr en. " 28  " The pol est ar  [ i n a cust ody 

di sput e]  i s  t he best  i nt er est s of  t he chi l dr en. " 29   

¶121 The l egi s l at ur e has made cl ear  t hat  " [ t ] he chi l d' s 

best  i nt er est s t r anscend an agr eement  or  st i pul at i on of  t he 

                                                 
28 Hol t zman v.  Knot t ,  193 Wi s.  2d 649,  682,  533 N. W. 2d 419 

( 1995) .  

29 Johnson v.  Johnson,  78 Wi s.  2d 137,  148,  254 N. W. 2d 198 
( 1977) .  
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par t i es. " 30  Thi s cour t  has l ong r ecogni zed t hat  " t he cont r ol l i ng 

quest i on [ i n cust ody di sput es]  i s  not  what  t he par t i es agr eed t o 

but  what  i s i n t he best  i nt er est  of  t he chi l d. " 31  Our  cour t  has 

f ur t her  expl ai ned t he st at ut or y r el at i onshi p of  an agr eement  of  

par t i es and t he chi l d' s best  i nt er est  as f ol l ows:    

Whi l e par ent s may st i pul at e as t o cust ody,  t he 
agr eement  shoul d not  be appr oved by t he cour t  unl ess 
i t  i nsur es and pr omot es t he best  i nt er est  of  t he 
chi l dr en.  .  .  .  A cont r act  bet ween par ent s [ i n a 
cust ody di sput e]  shoul d be gi ven ser i ous consi der at i on 
by t he cour t  as i t  nor mal l y expr esses what  may be best  
f or  t he chi l d,  never t hel ess i t  does not  bi nd t he cour t  
or  pr ecl ude a modi f i cat i on of  a decr ee based t her eon. 32   

¶122 Al t hough t he maj or i t y opi ni on ment i ons Wi s.  St at .  

§ 767. 41( 5)  and t he best  i nt er est  of  t he chi l d st andar d i n 

passi ng,  see maj or i t y op,  ¶62,  i t  does not  r el y on § 767. 41( 5)  

or  t he best  i nt er est  of  t he chi l d st andar d.   Rat her ,  i t  deci des,  

f or  pur poses of  al l  sur r ogacy cont r act s,  f or  al l  chi l dr en,  f or  

al l  per sons,  and f or  al l  c i r cumst ances,  t hat  " t he i nt er est s 

suppor t i ng enf or cement  of  t he [ Par ent age Agr eement ]  ar e mor e 

compel l i ng t han t he i nt er est s agai nst  enf or cement . "   Maj or i t y  

op. ,  ¶61.   The maj or i t y opi ni on adopt s i t s own f or mul at i on of  a 

r ul e f or  det er mi ni ng cust ody and pl acement  t hat  di r ect s c i r cui t  

cour t s t o f ol l ow t he cont r act  unl ess " cont r ar y t o t he best  

                                                 
30 Fr i sch v.  Henr i chs,  2007 WI  102,  ¶72,  304 Wi s.  2d 1,  736 

N. W. 2d 85 ( quot i ng Ondr asek v.  Tenneson,  158 Wi s.  2d 690,  695,  
462 N. W. 2d 915 ( Ct .  App.  1990) ) .  

31 Ki ng v.  Ki ng ( Ki ng I ) ,  25 Wi s.  2d 550,  555,  131 
N. W. 2d 357 ( 1964) .  

32 Ki ng I ,  25 Wi s.  2d at  555 ( c i t i ng Wi l l i am T.  Nel son,  
Di vor ce and Annul ment  § 15. 21 at  268 ( 2d ed.  r ev.  1961) ;  Mi ner  
v.  Mi ner ,  10 Wi s.  2d 438,  103.  N. W. 2d 4 ( 1960) ) .  
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i nt er est s of  t he chi l d, "  wi t hout  expl anat i on,  di scussi on,  or  

di r ect i on t o t he cour t s on how t he r ul e shoul d be appl i ed.   

Maj or i t y op. ,  ¶¶3,  75.   See al so ¶¶4,  30,  31,  55,  69,  74. 33    

¶123 So why doesn' t  t he maj or i t y opi ni on adher e t o Wi s.  

St at .  § 767. 41( 5)  i n t he pr esent  case?  Thi s i s a mandat or y 

( shal l )  st at ut e t hat  i s  di r ect l y on poi nt .    

¶124 The maj or i t y opi ni on expl ai ns t hat  " sur r ogacy i s not  

one of  t hose enumer at ed"  act i ons af f ect i ng t he f ami l y,  maj or i t y 

op. ,  ¶43;  sur r ogacy agr eement s ar e not  expl i c i t l y  addr essed i n 

Chapt er  767 or  i n Wi s.  St at .  § 767. 41( 5) ;  a sur r ogacy agr eement  

does not  pr esent  a t ypi cal  cust ody case;  " t he l aw does not  

speci f i cal l y addr ess t he l egal  i ssues pr esent ed i n t hi s 

sur r ogacy di sput e, "  maj or i t y op. ,  ¶55;  and t hat  some of  t he 

st at ut or y f act or s enumer at ed i n § 767. 41( 5)  ar e di f f i cul t  t o 

appl y.   Maj or i t y op. ,  ¶¶43,  44,  45,  55. 34    

¶125 Thi s r easoni ng i n t he maj or i t y opi ni on j ust i f y i ng i t s  

di sr egar di ng Wi s.  St at .  § 767. 41( 5)  i s conf usi ng,  cont r adi ct or y,  

and unper suasi ve.   

                                                 
33 The guar di an ad l i t em ar gued t hat  t he sur r ogacy cont r act  

shoul d be pr esumpt i vel y enf or ceabl e as l ong as i t  i s  i n t he best  
i nt er est  of  t he chi l d.   See maj or i t y op. ,  ¶52.  

34 Pr esumabl y,  t he 16 f act or s enumer at ed i n Wi s.  St at .  
§ 767. 41( 5) ( am)  wi l l  have di f f er ent  l evel s of  i mpor t ance i n each 
cust ody and physi cal  pl acement  case.   I s t he maj or i t y 
i nst r uct i ng us t o i gnor e al l  of  t hem because some or  even many 
ar e " di f f i cul t  t o appl y t o t he f act s"  of  t he speci f i c  case?  See 
maj or i t y op. ,  ¶43.   St i l l ,  i n ¶71,  t he maj or i t y poi nt s out  t hat  
c i r cui t  cour t s have di scr et i on t o f ol l ow § 767. 41( 5)  t o 
det er mi ne what  i s i n t he chi l d' s best  i nt er est s.   How can ¶43 
and ¶71 be r econci l ed? 
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¶126 The pr esent  case i s a pat er ni t y,  chi l d cust ody,  and 

physi cal  pl acement  act i on;  t hus,  i t  i s  " an act i on af f ect i ng t he 

f ami l y"  expr essl y gover ned by Chapt er  767,  i ncl udi ng Wi s.  St at .  

§ 767. 41( 5) .   The l egi s l at ur e has expl i c i t l y  and i n pl ai n 

l anguage di r ect ed cour t s how t o addr ess t hese act i ons,  i ncl udi ng 

par t i es '  agr eement s about  cust ody and pl acement .         

¶127 Si mpl y because t he wor ds " sur r ogacy cont r act "  or  

" Par ent age Agr eement "  do not  appear  i n Chapt er  767 or  Wi s.  St at .  

§ 767. 41 ( 5) ( am)  does not  mean,  as t he maj or i t y opi ni on r easons,  

t hat  t he st at ut e does not  appl y t o l egal  cust ody and physi cal  

pl acement  di sput es t hat  i mpl i cat e a sur r ogacy cont r act .   

Maj or i t y op. ,  ¶43.   The l egi s l at ur e i s awar e of  al t er nat i ve 

met hods of  r epr oduct i on and sur r ogacy,  see maj or i t y op. ,  ¶¶41,  

42,  and has not  excl uded sur r ogacy agr eement s f r om t he 

appl i cat i on of  Chapt er  767 or  § 767. 41( 5) .   Rat her ,  t he 

l egi s l at ur e expl i c i t l y  ant i c i pat ed t hat  cour t s shoul d consi der  

par ent al  agr eement s,  wi t hout  r est r i ct i ng such agr eement s t o t he 

r epr oduct i ve met hod used or  t he t i t l e of  t he agr eement .   

¶128 I f  a sur r ogacy cont r act  shoul d be t r eat ed di f f er ent l y  

t han any ot her  t ype of  agr eement ,  t he l egi s l at ur e has not  

i nst r uct ed t he cour t s t o t ake t hi s di st i nct i on i nt o account  i n 

exer ci s i ng di scr et i on under  Wi s.  St at .  § 767. 41( 5) .  

¶129 Absent  speci f i c  st at ut or y i nst r uct i ons t hat  pr ovi de a 

di f f er ent  pr ocedur e f or  adj udi cat i ng l egal  cust ody and physi cal  

pl acement  di sput es when an al t er nat i ve r epr oduct i ve met hod and a 

sur r ogacy cont r act  ar e i mpl i cat ed,  t he c i r cui t  cour t s of  t hi s 

st at e ar e,  i n my opi ni on,  bound t o f ol l ow t he l egi s l at i ve 
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di r ect i ons f or  adj udi cat i ng l egal  cust ody and physi cal  pl acement  

f or  al l  chi l dr en set  f or t h i n Wi s.  St at .  § 767. 41.    

¶130 The pl ai n t ext  of  t he cur r ent  st at ut es appl i es t o t he 

pr esent  case.   Any change i n t he l aw and t he pr ocedur e r egar di ng 

act i ons i nvol v i ng pat er ni t y,  l egal  cust ody,  and physi cal  

pl acement  of  a chi l d when an al t er nat i ve r epr oduct i ve met hod and 

a sur r ogacy cont r act  ar e i mpl i cat ed shoul d not  be under t aken by 

t hi s cour t .   Any change i s a t ask best  l ef t  t o t he l egi s l at ur e.  

¶131 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶132 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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